


SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF RIVERSIDE
	JOHN DOE, ADULT SON A, ADULT SON B, ADULT DAUGHTER,


Plaintiffs,


v.

ROE DEFENDANT, COMPANY X, ET AL.,


Defendants.

	
	CASE NO.  XXXXXX
PLAINTIFFS’ MOTION IN 
LIMINE NO. 9: TO LIMIT EXPERT TESTIMONY OF DEFENDANTS’ EXPERTS TO THOSE OPINIONS AND CONCLUSIONS TESTIFIED TO AT DEPOSITION AND TO EXCLUDE TESTIMONY BASED UPON MATERIALS NOT REVIEWED OR PROVIDED AT DEPOSITIONS, AND TO PERMIT PLAINTIFF’S EXPERTS TO TESTIFY IN ACCORDANCE WITH THEIR RESPECTIVE UPDATED REPORTS


TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

Plaintiffs John Doe, Adult Son A, Adult Son B, and Adult Daughter move for an order in limine that (1) the defendants’ experts only be permitted to testify as to those opinions and conclusions testified to in their depositions; (2) excludes testimony based upon materials not reviewed or provided at the depositions of those experts; and (3) prohibits defendants from mentioning, interrogating upon, or in any other manner conveying to the jury any opinions of their experts other than those stated at the depositions of those experts; and that the Court further order counsel to instruct their witnesses as to the same.

Plaintiffs make this motion under Code of Civil Procedure § 2034.010 et seq. and California case law set forth below. The grounds for this motion are that allowing experts to offer opinions or documents other than those stated or presented at their deposition thwarts the purposes served by expert depositions and would unfairly prejudice the plaintiffs.

Plaintiffs base this motion on this notice of motion, the supporting memorandum, the pleadings and papers on file in this action, and upon such evidence and argument as may be presented before or at the hearing of this matter.
MEMORANDUM OF POINTS AND AUTHORITIES
I. Relevant Facts 

This personal-injury and wrongful-death action arises out of a motor-vehicle collision. Roe Defendant was driving northbound [at confidential location]. He was following a line of big rigs at about 55 mph when he suddenly made a left turn, crossing into the southbound lane directly in front of a motorcycle ridden by John Doe, with his wife Jane seated behind him as a passenger. John saw Roe Defendant’s car turn in front of his motorcycle and braked, but the collision was unavoidable. The motorcycle struck the right rear side of Roe Defendant’s car. John suffered severe orthopedic injuries. Jane was killed. 

Expert depositions have been taken or will be taken before trial. Plaintiffs’ counsel has “closed” or will “close” the depositions of defense experts by asking whether each expert has identified all of his or her opinions that the expert intends to offer at trial. 

II. Legal Analysis

A. Expert testimony at the time of trial is limited to opinions and conclusions given at the 
time of deposition if the opposing party has no notice or expectation that the expert will 
offer the new testimony.
The purpose of expert-witness discovery, as embodied in Code of Civil Procedure 

§ 2034.010 et seq., is to give fair notice to the opposing party of what an expert will testify to at trial. Expert discovery allows the parties can determine whether to take the expert’s deposition, to explore the relevant subject area at the deposition, and to select an expert who can respond with a competing opinion on that subject area.
 

One of the goals of Code of Civil Procedure § 2034.010 et seq. is to allow the parties to properly prepare for trial and “allowing new and unexpected testimony for the first time at trial is contrary to that purpose.”
 To permit accomplishment of this goal, expert witnesses must be limited to those opinions offered at their deposition, and not be permitted to expand on them or offer different conclusions. 

In Jones v. Moore, the Court of Appeal upheld the trial court’s decision to exclude the trial testimony of the plaintiff’s expert where the expert had, at his deposition, testified that those were the only opinions he intended to offer, but if he formed any other opinions before trial, he would notify defense counsel. The expert never notified defense counsel of any other opinions he reached after his deposition, but nevertheless tried to introduce such testimony at the time of trial.

According to the court, “when an expert deponent testifies as to specific opinions and affirmatively states those are the only opinions he intends to offer at trial, it would be grossly unfair and prejudicial to permit the expert to offer additional opinions at trial.”

In Kennemur v. State of California,
 the Court of Appeal ruled that “a party must disclose either in his witness list or at his expert’s deposition, if the expert is asked, the substance of the facts and opinions which the expert will testify to at trial. Only by such a disclosure will the opposing party have reasonable notice of the specific areas of investigation by the expert, the opinions he has reached and the reasons supporting the opinions, to the end the opposing party can prepare for cross-examination and rebuttal of the expert’s testimony.” The court explained:

The Legislature has singled out the pretrial discovery of expert opinions for special treatment. When appropriate demand is made for exchange for expert witness lists, the party is required to disclose not only the name, address and qualifications of the witness, but the general substance of the testimony the witness is expected to give at trial. (Predecessor Section 2037.3.) In our view, this means the party must disclose either in his witness list or at his expert’s deposition, if the expert is asked, the substance of the facts and the opinions which the expert will testify to at trial. Only by such a disclosure will the opposing party have reasonable notice of the specific areas of investigation by the expert, the opinions he has reached and the reasons supporting the opinions, to the end the opposing party can prepare for cross-examination and rebuttal of the expert’s testimony.

Here, defendants’ experts have been or will be deposed and asked to identify all of their opinions regarding plaintiffs’ damages. But these experts may attempt to present documents and opinions that go beyond those given at their depositions. By limiting the experts’ trial testimony to only those opinions given at the depositions, plaintiffs will have a reasonable notice of the specific areas of investigation by the experts, the opinions they reached, and the reasons supporting those opinions. Without such a restriction, plaintiffs will not be able to properly prepare for cross-examination and rebuttal of the experts’ testimony, contrary to the goal of Code of Civil Procedure § 2034.010 et seq.
III. Conclusion

Plaintiffs John Doe, Adult Son A, Adult Son B, and Adult Daughter respectfully request that the Court grant this motion in limine and order that (1) the defendants’ experts only be permitted to testify as to those opinions and conclusions testified to in their depositions; (2) excludes testimony based upon materials not reviewed or provided at the depositions of those experts; and (3) prohibits defendants and their counsel from mentioning, interrogating upon, or in any other manner conveying to the jury, any opinions of their experts other than those stated at the depositions of those experts; and to instruct counsel to advise all witnesses:

1.
Not to mention, refer to, or attempt to convey to the jury in any manner, either directly or indirectly, any of the facts mentioned in this motion, without first obtaining permission of the Court outside the presence and hearing of the jury; and

2.
Not to make any reference to the fact that this motion has been filed.






Respectfully submitted, 










� See Bonds v. Roy (1999) 20 Cal.4th 140, 146-47.


� Jones v. Moore (2000) 80 Cal.App.4th 557, 566.


� Jones v. Moore, supra, 80 Cal.App.4th at p. 565.


� (1982) 133 Cal.App.3d 907.


� Id. at p. 919.
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