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I. Introduction

One evening about a year ago, John Doe finished his work day as an auto mechanic. Like he had done every work day since his teenage years, he carefully put away his tools before leaving to go home. He didn’t know he was putting his tools away for good.

John Doe donned his motorcycle riding gear and got ready to ride home. He needed to get home to help his wife, who was caring for her dying mother. John Doe didn’t know he was getting on his beloved Harley for the last time.

John Doe made his way to Highway 19 near Oakland. He was proceeding in the right lane, under the speed limit, where he was supposed to be. Suddenly, Roe Defendant, who was driving his Saab in the left lane, changed lanes to his right. He didn’t look over his shoulder to check his blind spot, and collided with John Doe, trapping John Doe’s left leg between the Saab and John Doe’s Harley. John Doe’s leg was broken at the tibial plateau, and John Doe slid down the freeway into the path of a truck that was merging onto the freeway.

The trucked braked in time, and John Doe’s life was spared. But the fracture to his leg is a complex injury which will affect him for the rest of his life; the tibial plateau—the top of the shin bone—is part of the knee joint. Despite two surgeries and the placement of pins and screws, John Doe has not regained full range of motion in the knee and has pain upon effort,  He will require future surgical care and his physicians have determined that John Doe is medically precluded from returning to the strenuous job of auto mechanic.   John Doe’s special damages exceed $2 million dollars.  

Roe Defendant’s split second of inattention irrevocably changed John Doe’s life. Prior to the accident he  was in good health, without limitations.  Now, as John Doe says, “Everything I have worked for is gone.”

II. Parties to this Lawsuit

A. Plaintiff John Doe


John Doe was born in 1960 in Miami, Florida. At age five, he and his family moved to Alameda, California. He has lived in northern California ever since.


John Doe attended Encinal High School, and worked in an automotive shop for two hours a day for all four years. After he graduated, he worked at and became a partner in Quality Tune-Up in Oakland, and then worked at Chevron in Oakland as an automotive mechanic. After five years at Chevron, he began working at a dealership and completed an automotive apprenticeship program at Chabot College. He has worked his entire life as a mechanic at various Bay Area dealerships. At the time of the accident, he was working for Hayward Chevrolet.


John Doe married in his early twenties and had a son. After his first marriage ended, he met and married his current wife Jane. They have been married for seventeen years, and he helped raise Jane’s two children. 


Before the accident, John Doe’s passion was riding his Harley. He was a member of his local Harley Owners Group, and would go on long rides every weekend.  As a result of the accident, John Doe can no longer ride his Harley, a life long activity that gave John Doe a sense of freedom. 


John Doe is represented by Cynthia McGuinn and Miles B. Cooper.

B. Plaintiff Jane Doe


Jane is John Doe’s wife. She was born in San Francisco in 1962, and has lived in northern California her entire life. She met John Doe in 1990, and they married a year later.


Jane worked as a loan underwriter for a mortgage company until 2005, when she had to quit to care for her terminally ill mother. She was the caring for her mother when John Doe’s accident occurred. 


Jane is claiming damages for loss of consortium. 

C. Roe Defendant 


Roe Defendant, a tax lawyer, lives in Piedmont, California. He was driving the Saab that collided with John Doe on June 7, 2007.


Roe Defendant has a general auto liability policy of $500,000, and an excess umbrella policy of $1,000,000, both with Liberty Mutual Insurance Company. He is represented by counsel.

III. Freedom’s Loss: One Moment of Inattention; A Life Forever Changed

	
On June 7, 2007, John Doe finished working for the day at Hayward Chevrolet. He donned his helmet, leathers, and high riding boots, got on his Harley, and headed home, anxious to get home and help his wife, who was tending to her bedridden, terminally ill mother. He was riding in the right lane on Highway 13 north, traveling at a speed of 40-45 mph.
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With no warning or turn signal, Roe Defendant, who was driving in the left lane at 5-15 mph, changed lanes. He admits that while he looked in his rear view mirrors, he did not turn his head to check that the right lane was clear.
 He also admits that he did not see John Doe on his right.
 His car struck John Doe’s left knee, sending John Doe and his bike skittering down the freeway.

	




John Doe felt the impact, and he slid 200 feet down the freeway, finally coming to rest on an on-ramp. He looked up and saw a dump truck barreling down; he thought he was about to die. The truck screeched to a halt, sparing John Doe. His left leg was in “horrible horrible pain.”


Roe stopped his car and came over to check on John Doe. He admitted to John Doe that he had not looked over his shoulder before changing lanes. He asked if John Doe needed an ambulance, and when John Doe said yes, Roe called 911.


Paramedics from the Oakland Fire department and the California Highway Patrol responded to the scene minutes later. Based on the damage to the vehicles and the parties’ statements, the CHP officer determined that Roe caused the collision by making an unsafe lane change in violation of the Vehicle Code.


The paramedics removed John Doe’s boots and cut off his pant leg to check his knee. They then transported him to Kaiser Oakland Medical Center.

IV. Roe Defendant Is Liable Because He Changed Lanes Unsafely and 
Collided with Doe

A. 
Roe Defendant’s Negligent Driving Caused the Collision


Any Californian who has ever taken a drivers’ test is familiar with the DMV’s California Drivers Handbook. That publication advises:


Before changing lanes, signal, look in all your mirrors, and:

· Check traffic behind and beside you. 

· Glance over your left or right shoulder to make sure the lane you want is clear. 

· Look for vehicles or motorcyclists in your blind spot. 

· Be sure there is enough room for your vehicle in the next lane.





Roe Defendant has testified that he did follow this advice. In his deposition, he admitted that he never turned his head to see if the right lane was clear before he made his lane change. Because he didn’t glance over his shoulder before changing lanes, he didn’t see John Doe’s Harley in his blind spot. Roe’s failure to exercise basic driving skills was negligence that caused this accident.

B. 
Roe Defendant Violated the Vehicle Code


The jury will also be instructed on negligence per se in accordance with CACI 418 and Vehicle Code § 21658(a):

PRESUMPTION OF NEGLIGENCE PER SE

Vehicle Code § 21658(a) states:

“Whenever any roadway has been divided into two or more clearly marked lanes for traffic in one direction, … [a] vehicle shall be driven as nearly as practical entirely within a single lane and shall not be moved from the lane until such movement can be made with reasonable safety.”

If you decide

1. That Roe Defendant violated this law and

2. That the violation was a substantial factor in bringing about the harm, then you must find that Roe Defendant was negligent.
The evidence supports a finding that Roe violated Section 21658(a), rendering him negligent per se. He has admitted that he did not look over his shoulder before changing lanes. In contrast,  there is no evidence that John Doe was in any way at fault here; all evidence points to the fact that John Doe was operating his Harley in a proper way, legally in his lane, obeying all speed limits and traffic laws. Further, Roe will not be permitted to introduce evidence that the investigating officer did not issue a citation.
 

C. The Physical Evidence Also Demonstrates Roe’s Negligence 

The physical evidence also supports a finding that Roe was negligent. The damage to the right side of Roe’s Saab—and Doe’s crushed tibia—show that Doe had “position” when Roe made his un-signaled, unsafe lane change. It is likely a jury will waste little time finding Roe negligent.
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V. Doe Injured His Knee and Suffered PTSD, Injuries for Which He 
Received Reasonable Medical Care

A. Summary of Medical Care


Doe’s medical issues revolve around two main areas: his left knee and his posttraumatic stress disorder. 


Before the accident, John Doe was completely healthy and had spent his life performing the strenuous duties required of an auto mechanic. Immediately after the accident, his left knee was surgically repaired using plates and pins. He was in the hospital for five days. 


Over the following months, John Doe received physical therapy and orthopedic follow-up care. Nevertheless, he continued to experience pain and decreased range motion in his left knee. He was unable to return to work.


Six months after the accident,  John Doe underwent arthroscopic surgery on the left knee to repair meniscal damage caused by the fracture. His doctors say he needs further surgery, is at increased risk for arthritis, and will probably need two total knee replacements over his lifetime, with the first coming within the next ten years.


Since the accident, John Doe has also had significant psychological difficulties. On November 16, 2007, his HMO conducted psychological and psychiatric intakes. Diagnoses included Mood Disorder and PTSD. John Doe revealed distress over his family’s financial situation, as well as what he would be able to do for work. He also had not filled the void left by inability to ride his motorcycle. He continues to need psychological counseling to help him cope with the changes wrought in his life.

B. Emergent Care


Doe presented to the Kaiser Permanente Emergency Department after the motorcycle vs. motor-vehicle accident on June 7, 2007. Although his helmet had some marks, his head and neck were symptom-free. He had a right shoulder abrasion, and his pelvis and buttocks were beginning to hurt. His left knee, especially the tibial plateau area, had significant pain with any motion. His examination was remarkable for left knee swelling, pain in the left tibial plateau area, and a right shoulder abrasion.
 


X-rays of the left knee revealed a fracture that extended through the lateral tibial plateau adjacent to the intercondylar notch with oblique component of fracture line extending to the level of the proximal diaphysis. Fat-fluid level was noted in the superior joint capsule.
 A follow-up CT scan confirmed a comminuted lateral tibial plateau fracture with a small impacted fragment and fat-fluid level in the joint.
 (A comminuted fracture is one in which the bone is splintered or crushed.)

	
A tibial plateau fracture occurs at the top of the shin bone, and involves the cartilage surface of  the knee joint. Because these fractures occur around the knee joint, they must be treated differently than tibial shaft fractures. 

When a fracture occurs into or around a joint surface, that joint is at high risk of developing arthritis due to the injury. Unfortunately, even if the bone and cartilage surfaces are lined up perfectly, there is still a risk of developing arthritis due to injury to the cartilage cells.

The most recent study of the impact of tibial plateau fractures on knee function found that recovery was significantly slower in patients who, Like John Doe, are older than 40 years of age. It also concluded that there is significant impairment of movement and muscle function after fracture of the tibial plateau and that the majority of patients are not fully recovered one year after the injury.
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C. First Surgery: ORIF of Left Tibial Plateau Fracture


The next day, orthopedic surgeon Bob Bonecutter, MD performed an open reduction, internal fixation, left lateral tibial plateau fracture with elevation and bone grafting, tibial plateau, due to a left lateral tibial plateau fracture with joint depression. Doe was to be maintained in a range-of-motion brace. He was to be nonweightbearing strictly for the first 6 weeks, but allowed range of motion to minimize risk for stiffness.
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John Doe was discharged from the hospital three days later.

D. Orthopedic Evaluation and Treatment


 On June 28, 2007, Dr. Bonecutter followed up with Doe. Doe was still using Norco every fours hours for pain and had had four physical-therapy sessions. He was doing range-of-motion exercises on his own. His incision was healed, but his foot was swollen. An X-ray showed intact fixation and alignment. The plan was to continue ROM and strengthening, then progressive weight bearing under physical-therapy guidance.


Three weeks later, Dr. Bonecutter noted a firm hematoma in Doe’s popliteal area. Doe also lacked sensation in his lateral and medial leg, and had popping at his joint line area laterally when he extended his leg. The plan was for progressive strengthening, ROM, and weightbearing under physical-therapy guidance, wearing brace with weigh tbearing activities, and following up on meniscal instability.

The following month, Dr. Bonecutter noted that Doe was still working with physical therapy. Doe was unable to return to his physically demanding workplace because working as an auto mechanic requires deep knee bending, kneeling, heavy carrying, etc. John Doe still had numbness on the medial thigh extending down the medial leg, as well as the lateral leg distal to the surgical incision. Examination showed the knee to be ligamentously stable, but there was still a click at the lateral joint line. John Doe was to continue with physical therapy, and contact the doctor if the click continued and he wanted to follow-up with orthopedic evaluation for meniscal pathology. Dr. Bonecutter told John Doe that he may never regain full range of motion of knee and that he was at increased risk for progressive degenerative change of the left knee as a result of the intra-articular injury. ﻿The doctor said that while he couldn’t predict with certainty, it seemed “more likely than not” that John Doe would suffer “some workplace impairment in his line of physically demanding work.”
 


Two months later, in October, Doe’s knee continued to pop near the lateral joint line, and was occasionally locking up. He had also had a weeping rash on his leg near the injury site for four months. Dr. Bonecutter referred Doe to a dermatologist for treatment, which cleared up the MRSA infection.


On November 6, 2007, John Doe consulted with orthopedist John Bones, MD. Dr. Bones noted possible meniscal damage caused by the tibial plateau fracture. He also noted functional limitations at work, and said that it was “undoubted” that John Doe would have long-term limitations and issues.

E. Second Surgery: Scope and Debridement of Left Knee


On New Years’ Eve 2007, Doe underwent arthroscopic surgery on his left knee to repair meniscal damage caused by the fracture. After diagnostic arthroscopy was completed, Dr. Bones debrided away the cartilaginous flaps from the articular areas on both the medial and lateral femoral condyles and debrided away a large anterior meniscal nodule. The remainder of the debridement focused on anterior synovitis, which was resected back to its normal contours.

F. Further Orthopedic Evaluation and Treatment


On February 6, 2008, Dr. Bones found that although Doe had less popping and pain than before his operation, his improvement was slow. Doe still lacked full flexion. He was to continue with physical therapy, and had functional limitations with work. It was “undoubted” that Doe would have some long-term limitations and issues.


One month later, Doe’s status was unchanged. Dr. Bones started a three-injection course of therapy to lubricate the knee.


In April, Doe again returned to Dr. Bones, with no change in status. Doe was questioning whether knee-replacement surgery was necessary, but Dr. Bones did not think it was a real option just yet. The injection therapy continued.
 There was no improvement.

G. Physical Therapy


Doe underwent more than a dozen physical therapy sessions between July 2007 and February 2008 to treat left knee gait, range of motion, pain, and weakness.

H. Psychological/Psychiatric Evaluation and Treatment

On November 16, 2007—five months after the accident—John Doe presented to his HMO for an adult psychological intake with Dr. Therapist, PsyD. John Doe reported that he had been involved in a motorcycle accident that had altered his life. He was unable to perform his job. He had thoughts of death but denied suicidal intent or plan. Given the circumstances around finances, he felt life would be better off without him. Dr. Therapist diagnosed post-traumatic stress disorder.

The same day, Doe presented to his HMO for a psychiatric intake with Dr. Psychiatrist, MD. The goals of treatment were to decrease depression and PTSD symptoms; the treatment plan included a medication regimen.

Two weeks later, Dr. Therapist conducted a follow-up psychological session. Doe was less tearful, but anxious regarding job security and upcoming knee surgery. He had decreased dreams since taking Lithium. He was unable to attend class, as his wife was ill and he had to attend to his terminally ill mother-in-law. Doe’s PTSD and anxiety were in remission.

In mid-December, John Doe again saw Dr. Psychiatrist. John Doe said that while things were in general getting better, he remained anxious. Dr. Psychiatrist ordered tests to ensure that John Doe’s medication levels were proper.

On January 8, 2008—one week after his arthroscopic surgery—John Doe returned to Dr. Therapist. He reported that the surgery went well, but he was still sore. Dr. Bones believed that there was a good prognosis. John Doe was to begin physical therapy soon, and would wait to see what happened and its impact on his ability to work. John Doe was continuing to explore potential alternative jobs. Dr. Therapist diagnosed anxiety.

One week later, Dr. Therapist conducted a follow-up psychological session. John Doe appeared sad and tearful as he discussed financial constraints and the possible impact of continued medical care. John Doe was continuing his job search. Dr. Therapist diagnosed deep mood disorder.

On February 5, Dr. Psychiatrist conducted a psychiatric-medications management session. John Doe’s current chief complaint was PTSD. John Doe reported: “Everything is still a big question mark.” He was worried about his inability to return to work.

Two weeks later, Dr. Therapist conducted another follow-up. John Doe reported that the surgery was not as successful as hoped. John Doe reported feelings of being overwhelmed, sleeping difficulties, and continued recurrent dreams about the accident. He continued to worry about his family’s financial situation as it had become very apparent he would not be able to return to his job as a mechanic. John Doe was sad, depressed, and fearful.

In March, John Doe returned to Dr. Therapist. John Doe reported stress and anxiety; and that his mother-in-law had taken a turn for the worse. Even after surgery, his knee hurt, and he was facing possible reconstructive knee surgery in six months. He was trying to cope but overwhelmed with all he had to do, including taking care of his mother-in-law.

On July 22, 2008, plaintiff’s expert psychologist reported the following DSM-IV diagnoses:

AXIS I: 296.22 Major Depressive Disorder, Single Episode, Moderate Without Psychotic


Features r/o Recurrent (including sad mood, pessimism, guilt, anhedonia, 



tearfulness, lack of interest, feelings of worthlessness, lack of libido, and appetite


loss, etc.)


309.81 Post-traumatic Stress Disorder (including nightmares, avoidance, 



hypervigilance, increased startle response)

AXIS II:  V71.09 No diagnosis

AXIS III: Chronic pain; sleep disorder

AXIS IV: Psychosocial and environmental problems: unable to work, loss of income, 


    inability to participate in recreational activities

AXIS V:  Global Assessment of Functioning (Mental Health): 50
 

Doe continues to receive psychological counseling, has difficulty sleeping, and has recurrent nightmares about the accident. He jumps out of his skin when he hears a loud noise, has paranoia driving, and is no longer able to drive a motorcycle.

I. Past Medical Expenses


“[A] person injured by another’s tortious conduct is entitled to recover the reasonable value of medical care and services reasonably required and attributable to the tort.”
 Here, Doe has been billed $54,865 for medical treatment related to the injuries he sustained in the accident, exclusive of his arthroscopic surgery.
 This amount has been entered into the Exposure Table below.

VI. Doe Will Require Future Medical Care 

A. Doe Requires Further Arthroscopic Surgery and May Require a Total Knee Replacement


Two months after the accident, Dr. Bonecutter warned Doe that he would likely need future knee-replacement surgery. In August 2007, Dr. Bonecutter noted that although Doe’s tibial plateau fracture had healed, the radiographs did not fully represent the injury which includes articular surface injury to the cartilage. Dr. Bonecutter remarked that such problems increase the risk for needing additional surgery in the future, such as a joint replacement.
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Studies have shown that tibial plateau fractures result in arthritis. 

A total knee replacement (TKR) may be needed. The final outcome for these patients isn’t as good as that for patients receiving a TKR without a previous fracture. And the operation can be very complex.




Plaintiff’s expert orthopedist has opined that John Doe should undergo  arthroscopic treatment of his left knee to help ameliorate his current symptoms and hopefully help the future prognosis of his knee. The procedure will consist of an arthroscopic inspection, probable synovectomy and possible chondroplasty of the lateral compartment structures as deemed necessary on direct inspect at surgery. He opines that this surgery will cost approximately $26,000.


Plaintiff’s expert orthopedist also believes that John Doe’s knee is on a trajectory towards early arthritis that, if unchecked, would lead to the early need for knee replacement surgery. Even after the surgery as outlined above, John Doe will have functional limitations and the knee will be at risk of the need for further surgery, up to and including a partial or total knee replacement because of the damage sustained to his knee during the incident. “Without further surgical intervention, he is at risk for the development of arthritis sufficient that a total knee replacement will be required that he otherwise would not have needed.” 

B. Doe Requires Future Psychological Care


Plaintiff’s expert psychologist reports that Doe has met briefly with a psychologist but had to stop due to cost. She strongly advises that Doe be in intensive treatment due to his co-morbid diagnoses of Major Depressive Disorder and PTSD. She recommends twice weekly treatment for at least 6 months, followed by weekly treatment until Doe is able to cope with his situation effectively and, hopefully, not require adjunctive pharmacotherapy. “This does not appear to be the model used by Kaiser, however, in order to most effectively treat Mr. Doe’s condition and optimize his chances at returning to some type of employment, I strongly recommend that he have access to more intensive intervention with a clinician experienced in the treatment of his co-morbid psychiatric disorders.”


Plaintiff’s expert psychologist also notes Mr. and Ms. Doe have been through a severe amount of stress. “They are currently coexisting, each experiencing depression and anxiety, with intense concern about their future lives.” She identifies increased vulnerability in their relationship because neither one is working nor bringing home an income. Additionally, John Doe does not have the emotional outlet on which he previously depended: motorcycle riding. Additionally, pain, sleep, and medication side effects are all issues that have put significant strain on Mr. and Ms. Doe as a couple. Plaintiff’s expert psychologist strongly recommends couple’s therapy  weekly for 6-12 months, followed by monthly intervention the next 6 months.

C. Future Medical Expenses


Plaintiff’s expert economist used the reports prepare by plaintiff’s expert orthopedist and plaintiff’s expert psychologist to calculate Doe’s expected future medical expenses. He found that John Doe’s total expected future medical expenses will be $153,434. He then calculated that the present value of that amount is $165,471 based on a net discount rate of +0.7%.
 This amount has been entered into the Exposure Table below.

VII. John Doe Has Incurred Lost Wages, and His Earning Capacity Has Decreased

A. Doe Has Not Worked Since the Accident and Will Never Work as a 
Mechanic Again


Automotive service technicians frequently work in awkward positions, and often lift heavy parts and tools.
 John Doe’s job involved a great deal of bending, crawling, climbing, and stooping. “It’s like a great big jungle gym,” one of his coworkers says. John Doe is simply physically precluded from this type of work.


Because of his physical limitations, John Doe has not worked since the accident, and he will never work as a auto mechanic again.
 A Functional Capacity Evaluation conducted by plaintiff’s expert vocational-rehabilitation service found that based on functional tolerance testing, Doe demonstrated physical capacities at the level of “Light Work,” according to U.S. Department of Labor Standards.

Plaintiff’s expert orthopedist’s findings were even more dire. His independent Functional Capacity Evaluation found that John Doe could not bend, stoop, squat, crawl, climb, crouch, or kneel, and John Doe cannot lift or carry weight.
 He reports that John Doe has substantial functional limitations and is limited to sedentary activities. “At the present time, I would put his functionality at approximately one-third of normal. I think the best that can be hoped for would be an expansion of his functional capabilities up to perhaps 50% of what his knee, but for the accident, would otherwise have been capable of doing. In my opinion this means even with a favorable outcome from such a proposed surgical intervention, he would not be safe to return to duties such as a mechanic that requires him to be on his feet all day long, squat, kneel, or pivot repetitively, etc.”

Plaintiff’s vocational rehabilitation expert opines that had the June 7, 2007 accident not occurred, John Doe would have continued working as a journeyman-level auto technician or been promoted to a shop foreman for the remainder of his work life. John Doe was committed to his career, having devoted 25 years to it before he was injured. He was trained and certified, and had an excellent work history. “That is all I know and all I have ever done. It was the only plan I had.”


Based on John Doe’s pre-accident earnings, plaintiff’s expert economist determined that John Doe’s past income loss, including benefits, for his inability to work full time since the accident is $134,061.
 That amount has been entered into the Exposure Table below.


Plaintiff’s vocational rehabilitation expert further opines that John Doe would have continued earning at the same level as an auto service technician, or he would have been promoted to shop foreman, where his earnings would have increased to $95,000 a year. These assumptions were used to analyze two future vocational scenarios for John Doe, because he wants desperately to get back to work and support his family.

B. Future Alternative One: (Apartment Property Manager)

Plaintiff’s vocational rehabilitation expert opines that Doe’s best vocational alternative to pursue would be the goal of apartment property manager. But this position would need to be selectively arranged. Because a significant amount of walking may be required, job placement services would need to be arranged in order to ensure that he could physically perform the amount of walking required.
 

Plaintiff’s vocational rehabilitation expert recommends that John Doe first receive vocational training in basic office skills and the use of computers before completing an online course in property management. John Doe has stated that his wife would be able to help him with the paperwork if he were to pursue apartment property-management jobs. Plaintiff’s vocational rehabilitation expert also recommends vocational counseling to monitor John Doe’s work progress during the basic training period.

For purposes of analysis, plaintiff’s expert economist compared Doe’s projected earnings as an apartment property manager to his expected earnings as a shop foreman to determine his loss of earning capacity caused by the accident. After reductions to present value and adjustment for training expenses, he calculates Doe’s loss of earning capacity under this alternative to be $1,733,619.



C. Future Alternative Two: (Light Delivery Driver)


Plaintiff’s vocational rehabilitation expert further opines that if Doe is unable to work as an apartment property manager, another option could be light delivery driver. According to the Department of Labor, some of these jobs may require lifting up to 50 pounds. Therefore, plaintiff’s vocational rehabilitation expert recommends that job development services be provided in order to ensure that John Doe can physically perform the job demands required. But no additional vocational training would be required for this position as John Doe would be able to relate his auto mechanic experience to the transportation industry. Plaintiff’s vocational rehabilitation expert notes that vocational plans for light delivery driving would not be able to start until John Doe completes psychiatric treatment for his PTSD. At that time, a determination regarding his ability to drive commercially would need to be made by his treator, per plaintiff’s expert psychologist.
 


Plaintiff’s expert economist compared Doe’s projected earnings as an light delivery driver to his expected earnings as a shop foreman to determine his loss of earning capacity caused by the June 7, 2007 accident. After reductions to present value and adjustment for training expenses, he calculates Doe’s loss of earning capacity under this alternative to be $1,960,468.


The average of Plaintiff’s expert economist’s calculations for Doe’s lost earning capacity under the two alternatives—$1,847,043—has been entered into the Exposure Table below.

VIII. John Doe Has Incurred and Will Incur Losses of Household Services  


CACI specifically addresses and allows loss of household services as an item of economic damage, rather than considering it an element of general damage. Specifically, CACI 3903E provides:

LOSS OF ABILITY TO PROVIDE HOUSEHOLD SERVICES 

(ECONOMIC DAMAGES)


The following are the specific items of economic damages claimed by John Doe:



1.
The loss of plaintiff’s ability to provide household services.

To recover damages for the loss of the ability to provide household services, John Doe must prove the reasonable value of the services he would have been reasonably certain to provide to his household if the injury had not occurred.

Here, Doe’s ability to perform household services has also been significantly reduced. Plaintiff’s expert psychologist reports that Doe is no longer vacuuming, mopping floors, dusting in high places, or carrying in the groceries. She recommends he would benefit from having assistance with chores such as these because they are difficult for him to do. She further notes that Jane Doe is doing her best to manage the household. In order for Jane Doe to eventually return to work, they will need some assistance so she isn’t, once again, spread so thin and overburdened with responsibility. This only leads to further psychological problems for her and increased stress between the Does. Plaintiff’s expert psychologist recommends of 2-4 hours per week of assistance for household services tasks as long as pain or dysfunction prohibit John Doe from carrying them out.


In addition, plaintiff’s vocational rehabilitation expert determined that John Doe had sustained a loss of six hours per week of household services as a result of his injury. Based on labor market research, the replacement value of these services is $23/hour.


Based on this information, plaintiff’s expert economist calculates that the Doe has lost $9,423 in past household services, and that the present value of Doe’s future loss of household services is $190,218.
 We have listed these amounts in the Exposure Table below.


Plaintiff acknowledges that insurers and defense counsel have had concerns about the viability of household services claims. Further briefing on the history, admissibility, and use of household service data can be provided on request. Additionally, plaintiff has provided a verdict report from a recent case tried by this office in which household-services damages awarded by the jury for one client alone were $352,214. 

IX. Damages to the Person Exceed Those to the Pocketbook


While Doe has incurred and will incur significant financial losses, pain is the worst harm in this case. Physical pain: John Doe needs a cane to get around, and will never be able to work like he used to again. He can’t engage in activities with family and friends. He can’t even ride his Harley. Emotional pain: Knowing he can’t support his family like he used to. Watching others participate in activities from which he is now excluded. Finding out that no matter how hard he tries, he’ll never be the same man he was before the accident.


The jury will be instructed on the law governing general damages in accordance with CACI 3905A:

PHYSICAL PAIN, MENTAL SUFFERING, AND EMOTIONAL DISTRESS 
(NONECONOMIC DAMAGE)

The following are the specific items of noneconomic damages claimed by John Doe:

1.  Past and future physical pain, mental suffering, loss of enjoyment of life, physical impairment, inconvenience, grief, anxiety, humiliation, and emotional distress

To recover for future physical pain, mental suffering, loss of enjoyment of life, physical impairment, inconvenience, grief, anxiety, humiliation, and emotional distress, John Doe must prove that he is reasonably certain to suffer that harm.

No fixed standard exists for deciding the amount of these damages. You must use your judgment to decide a reasonable amount based on the evidence and your common sense.

For future physical pain, mental suffering, loss of enjoyment of life, physical impairment, inconvenience, grief, anxiety, humiliation, and emotional distress, determine the amount in current dollars paid at the time of judgment that will compensate John Doe for future physical pain, mental suffering, loss of enjoyment of life, physical impairment, inconvenience, grief, anxiety, humiliation, and emotional distress. This amount should not be further reduced to present cash value.

Thus, the list of compensable noneconomic items is even more extensive than that for economic damages:

· Past loss of full use of knee

· Future loss of full use of knee

· Past physical pain

· Future physical pain

· Past emotional suffering

· Future emotional suffering

· Past loss of life’s pleasures

· Future loss of life’s pleasures

· Any other loss the jury finds


The value of each of these items of non-economic harm will be determined using the following three factors:

· How bad is the harm?

· How long does it last?

· How interfering is it?

Here, all of these factors militate in favor of a substantial general damages award. John Doe’s injuries are so severe he cannot return to work, partake in his hobby of motorcycle riding, help out around the house, or join in activities with family and friends. His physical injuries are permanent; he will never be the healthy man he was before the accident. The psychological effects are equally devastating. As one family member relates, “John Doe has the working man’s feeling of being the breadwinner. It’s hard to describe but it’s an awful feeling when you can’t provide for your family. That’s what John Doe is going through.”


Juries are receptive to claims for general damages when blue-collar workers lose their means of livelihood and the ability to enjoy recreational activity because of physical injury. For example, we tried a case in 2003 where a 56-year-old truck driver’s foot was run over by a forklift. The truck driver suffered a partial amputation of his foot and lost his career as a professional truck driver. The jury awarded $900,000 is special damages and $5,500,000 in general damages (a 6.1 multiplier), a decision that was affirmed on appeal.
 Such results are not uncommon in life-altering injury cases. 


Here, if settlement discussions prove unsuccessful, we anticipate that a jury will award Doe general damages that are three to six times his special damages. For the purposes of discussion, a very conservative general damages projection of two times special damages has been entered into the Exposure Table below.

X. Loss of Consortium 

In addition to John Doe’s claim for damages, his wife Jane has her own claim for loss of consortium. In California, each spouse has a cause of action for loss of consortium caused by a negligent injury to the other spouse by a third person.
 “The concept of consortium includes not only loss of support or services; it also embraces such elements as love, companionship, comfort, affection, society, sexual relations, the moral support each spouse gives the other through the triumph and despair of life, and the deprivation of a spouse’s physical assistance in operating and maintaining the family home.”
 The jury here will be instructed in accordance with CACI 3920 as follows: 

LOSS OF CONSORTIUM (NONECONOMIC DAMAGES)

Jane Doe claims that she has been harmed by the injury to her husband. If you decide that John Doe has proved his claim against Roe Defendant, you also must decide how much money, if any, will reasonably compensate Jane Doe for loss of her husband’s companionship and services, including:

1. The loss of love, companionship, comfort, care, assistance, protection, affection, society, and moral support; and 



2. The loss of the enjoyment of sexual relations.
Jane Doe may recover for harm she proves she has suffered to date and for harm she is reasonably certain to suffer in the future. No fixed standard exists for deciding the amount of these damages. You must use your judgment to decide a reasonable amount based on the evidence and your common sense.

Do not include in your award any compensation for the following:

1. The loss of financial support from John Doe;

2. Personal services, such as nursing, that Jane Doe has provided or will provide to John Doe; or

3. Any loss of earnings that Jane Doe has suffered by giving up employment to take care of John Doe.  


Jane Doe has also suffered from the accident. At the time of the accident, Jane was caring for her terminally ill mother on a full-time basis. As a result of the accident, John Doe was no longer able to work or help her with her mother or any of the household responsibilities. In the early aftermath of the accident, she was caring for both her husband and her mother, including helping them dress, eat, take their medications, and sponge bathe. Jane became overwhelmed, and by November 2007, she tried to kill herself by overdosing on pills she had stockpiled. In February 2008, she made a second attempt. After Jane’s mother died in March 2008, the Does moved from the mother’s condominium to their own apartment, and Jane is continuing treatment at Kaiser for her major mood disturbances.



Even after her mother’s death, Jane is inundated with the consequences of John Doe’s accident. Plaintiff’s expert pshchologist concludes: “While it is likely that she was suffering from significant depression prior to Mr. Doe’s accident, the increase in her dysfunction since his accident precipitated two suicide attempts, necessary psychiatric and psychological care, and medication changes. It is more probable than not that the stress of the accident and the physical, emotional, and financial burden it has placed on her pushed Ms. Doe over the proverbial edge, and her symptoms continue to escalate rather than to remit.”


Jane’s daughter’s observations support the pshchologist’s conclusions. “I’m really worried about the two of them. It’s sad to see their lack of enthusiasm for life. I talk to them at least once, if not twice, a day. So pessimistic. They feel things are so horrible. They feel doomed to be stuck in a hole forever. For my mother, John Doe’s accident was the straw that broke the camel’s back.  It was the last thing she needed. And the stress of the accident has affected their relationship as well.”  


Because of the severe nature of the injury to the marital relationship in this case, we estimate Jane’s loss of consortium damages to be in excess of $250,000. But for settlement discussion purposes here, we are not including loss-of-consortium damages as part of the total damage exposure. 

XI. Exposure Table

	Past Medical Expenses
	$54,865

	Future Medical Expenses
	$165,471

	Past Lost Earnings
	$134,061

	Loss of Earning Capacity (Average)
	$1,847,043

	Past Loss of Household Services
	$9,423

	Future Loss of Household Services
	$190,218

	Special Damages Total
	2,401,081

	General Damages (2x Specials)
	$4,802,162

	Total Exposure
	$7,203,243


XII. Conclusion


These figures represent the potential exposure Roe faces if the matter were to proceed to trial, applying a conservative general-damages multiplier of two times special damages. Plaintiffs are serving a Code of Civil Procedure § 998 offer to compromise for Roe’s policy limits of $1.5 million dollars. This provides Mr. Roe with the opportunity to settle this matter now and avoid the risks associated with further litigation and a jury trial.

182615_1
The Accident Site, Aerial View





“Everything is still a big question mark.”


	—John Doe, February 2008








“It seems more likely than not that he will have some workplace impairment in his line of physically demanding work.”





	—Dr. Bonecutter, July 2007





Miles Cooper:  Did you turn your head at all to see if the lane was clear?


	


Roe Defendant: I did not.





	—Roe Deposition, 25:3-5
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Damage to Roe’s Vehicle





“He would not be safe to return to his duties as a mechanic.”


	— Plaintiff’s expert orthopedist, August 28, 2008





“The stress of the accident …pushed Ms. Shipman over the proverbial edge.”





	— Plaintiff’s expert pshchologist, July 2008 
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