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Introduction

This case arises out of a forklift/pedestrian accident which occurred at FACTORY Industries, Inc.’s Fresno manufacturing facility on ________. John Doe, a life-long truck driver employed by Combined Transport, was at FACTORY with his truck to pick up a load of glass. Moments before the accident occurred, John’s truck was in the process of being loaded with a forklift operated by Ima Badriver, a FACTORY Industries’ employee. Badriver had stopped the loading process and stopped the forklift. John had walked over to Badriver who was sitting in the forklift. The two had a conversation concerning loading procedures, with Doe standing right next to the forklift fully visible to Badriver. The conversation completed, John turned to walk away and took a few steps. Badriver started the forklift before John had cleared the turning circle of the forklift. As Badriver accelerated, the rear left wheel of the forklift caught John’s right foot and lower leg. John later compared the experience to getting a “flat tire”
 with one crucial difference: John’s heel didn’t go up because the tire pinched it and walked up his leg.

John was catastrophically injured. He suffered a severely broken ankle and a major crush/degloving injury to his right foot, ankle, and leg. During the next year, John underwent treatment, including an open reduction and internal fixation of his ankle fracture, multiple skin grafts, and multiple reconstructive surgeries. He suffered recurrent infections and continued pain with a dysfunctional foot. His treating physician determined that it was medically necessary to perform a below-the-knee amputation. A year and a half after the incident, John’s lower right leg was amputated.

I. Parties

A. Plaintiff Charles John Doe

	
John Doe is a fifty-seven-year-old former truck driver who lives in _____ with his wife, ____. John was a healthy, hard-working man without any limitations prior to this accident. In addition to supporting his family by driving, John maintained the family vehicles and worked on their new home and yard. He enjoyed tent camping, taking long walks in the forest and on the beach, bowling, and taking his grandchildren fishing—activities he can no longer perform. 
	[Doe’s Picture]


His plans to retire at age 65 were dashed, as the financial devastation wrought by the accident wiped out his savings. He must continue working as long as his company will have him. While he is fortunate that his company has accommodated his disability and found a desk job for him as a driver’s supervisor, because his below-the-knee amputation renders him unviable in the open job market. Under either circumstance, his has sustained a substantial loss of earning capacity.

John is represented by Miles B. Cooper and Cynthia McGuinn.
B. Defendant FACTORY Industries, Inc.

FACTORY Industries, Inc. is a Delaware corporation, with its headquarters in Pittsburgh, Pennsylvania. Established in 1883, FACTORY Industries is a diversified manufacturer that supplies products and services around the world. The company makes protective and decorative coatings, sealants, adhesives, metal pretreatment products, flat glass, fabricated glass products, continuous-strand fiber glass products, and industrial and specialty chemicals. It has 108 manufacturing facilities and equity affiliates throughout the world, including the glass manufacturing plant in Fresno where the accident occurred.

FACTORY Industries has a self-insured retention of $25 million.  FACTORY Industries has not disclosed any policy beyond this retention.  Its ability to satisfy a judgment is not questioned as of this writing, however.

FACTORY Industries, Inc. is represented by _____________.

C. Defendant Ima Badriver

Badriver is a warehouseman at FACTORY Industries Fresno. He was operating the forklift at the time of the accident, and FACTORY Industries has admitted that his activities were within the scope and course of his employment.

Badriver is also represented by ______________.

II. Facts 

A. John Doe’s Background

John began driving trucks for a living at age sixteen. He never completed high school, but earned his GED eight years ago. In 1994, he started work with his current employer as a driver servicing the continental United States and Canada. After driving two and a half years, he worked as an evaluator for about a year, riding along with other drivers and evaluating their work. He next worked in an office for two and a half years as a drivers’ supervisor. He returned to the road as a driver in 1998 because he wanted to earn more money. He continued driving until the accident.

B. John’s Version of the Accident

Near midnight on the day before the incident, John pulled in to FACTORY Industries in Fresno, one of his frequent stops, with a load of empty racks on his trailer. John went to bed in the sleeper cab, and awoke at 8:00 the next morning. John peeled back the curtains and saw a forklift driver—not Badriver—unloading the empty racks. After the unloading process was finished, John, who knew he had a reload, checked in with FACTORY personnel, and was instructed to get on the loading pad and get ready to go.

It was now 8:30. John set his trailer up for loading, and made himself a cup of coffee. Ima Badriver put the first skid on the trailer, without consulting John. This contradicted normal procedure, which dictates that loaders consult with drivers before loading their trucks. As Badriver put a second skid on the trailer, John got out of his truck and stood by the cab, drinking coffee. John walked over to talk to Badriver about loading procedures.

Badriver was seated on the forklift, which was facing the driver’s side of the truck after Badriver had placed the second skid on the trailer and backed the forklift away. John stood beside Badriver, and asked him about the quantity and weights of the skids to be loaded. Badriver reached over and retrieved his clipboard; the two men consulted about the load in progress and John decided how he wanted his truck loaded. John thanked Badriver, and stepped off with his left foot at a 45-degree angle, intending to return to his cab.

John took two steps towards his truck. Before he could take a third, Badriver turned the steering wheel to the right and accelerated. Because the forklift is steered from the rear wheels the rear wheels of the forklift turned. The forklift pivoted around the stationary front wheels, causing the left rear wheel to run up the back of John’s right ankle. 
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	Figure 3 (left): Re-creation shows how turned wheel impacted John’s ankle, represented by cone, when forklift pivoted to right.

Figure 4 (right): Detail of re-creation of point of impact.

 (Doe Deposition, Exhibit C-2, discussed at pp. 66-68)
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John’s right foot and lower leg were pulled up and into the wheel well of the forklift. John, shocked and in pain, was being dragged by the machine. He screamed at Badriver to stop. Badriver, panicked upon seeing what he had done, cried out an expletive, and reversed the forklift, running over John’s leg a second time. John’s foot and leg broke loose and John, a big man weighing 275 pounds at the time, was flipped over and thrown to the ground.
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Figure 5: The actual forklift involved in the accident. The red arrows near the left rear tire point to where John’s leg was caught and trapped. (Doe Deposition, Exhibit B-4, discussed at pp. 66-68)

C. Badriver’s Version(s) of the Accident

There were no witnesses to the accident. The only rebuttal to John’s straightforward version of events is the testimony of Ima Badriver. Badriver has a different recollection of events, and his statements concerning the accident have been inconsistent. But regardless of which version of events is accurate, certain salient facts are common to all:

· Badriver was operating the forklift, a powered industrial truck with the capacity to inflict serious bodily harm or death if operated negligently while John was a pedestrian


· Badriver knew the capabilities of characteristics of the forklift and that it would pivot on its front wheels if turned 

· John was standing at a location that was safe for him as long as the forklift was stopped

· Badriver was talking to John immediately before the accident, so Badriver was aware that he would put John was within a zone of danger if he moved the forklift

· Badriver disregarded John’s zone of safety by putting the forklift into motion without ensuring that John was clear of the forklift 


1. Badriver’s Initial Statement to Cal-OSHA

The first statement Badriver made was to a Cal-OSHA investigator in October 2002. He said that he was loading a mixture of racks on the truck, and had loaded the first two racks in the front of the trailer. John then tried to tell Badriver how he wanted the trailer loaded, and he wanted to know the weight of the racks. After Badriver gave him the information, John stepped back. As Badriver moved forward about ten feet, Badriver “surmised that [John] moved forward… I heard him yell. I felt like going over a little bump with my rear tire. I turned around to the left and he yelled ‘my foot.’ I put it in reverse and … may have run over it again.” In this statement, Badriver claimed that the rear tires of the forklift were “almost straight” and that John would have had to have stuck his foot under the frame of the forklift for Badriver to have run over it.

Plaintiff’s biomechanical expert has reviewed this testimony and evaluated it in light of the physical evidence provided by John’s injuries. His conclusion: Badriver’s version of events is impossible. The angle of the fracture shows that force was imparted outbound-to-inbound on John’s leg, proving that the rear wheel was turned when it ran over his leg. John’s version of how the accident occurred comports with the physical evidence. Badriver’s initial statement to investigators does not. 

2. Badriver’s Deposition Testimony

Badriver’s subsequent deposition testimony was more extensive and contradicted his earlier statement to Cal-OSHA. According to Badriver, he was assigned to a forklift on the morning of May 1, 2002. His first assignment of the day was to load John’s truck. Before he put anything on the trailer, he staged the skids he planned to load onto the truck. It took him about an hour to complete the staging process. He didn’t have any communication with John while he was staging the load.

Badriver placed the first skid on John’s truck on the trailer’s passenger side. As he did so, John got out of the cab and walked over to ask him a question about the load. After this brief exchange, John went back towards the cab while Badriver reversed the forklift and headed to the rear of the trailer to pick up a second skid. He drove towards the front of the trailer on the diver’s side. Meanwhile, John had walked around the front of the cab. He again approached Badriver, and another brief conversation regarding the load ensued. Badriver then loaded the second skid.

After this load, Badriver backed away from the trailer. John walked in front of him, stopped two feet away, and asked him about container types. Badriver responded, and John took two or three steps back. He was still within six feet of the forklift.

Badriver turned the steering wheel to the right, and went forward about three feet. Simultaneously, he heard a yelp from John, felt a tap on his shoulder, and felt a bump under the rear wheel of the forklift. He reacted by putting the forklift in reverse. He felt another bump as he reversed the forklift about two feet.

D. The Aftermath of the Accident

After the accident, John did not know the extent of his injuries. He reached up, grabbed the cage of the forklift, pulled himself up, and tried to walk. He couldn’t. He fell back to the ground, where he sat up against the rear wheel well.
 

Badriver unbuckled his seat belt and went to John’s aid, and then went to get help. Someone from FACTORY Industries called 911 and an ambulance was dispatched. Badriver returned to John’s side and he could tell John’s ankle was broken. Because John was bleeding, Badriver applied pressure and elevated John’s foot. He also tried to keep John from looking at his foot.

The two men comforted each other until medical help arrived. According to John, Badriver looked pale, sick, and as though he was ready to pass out. John grabbed Badriver’s shoulder and shook him, saying “It will be okay, it will be okay.” Badriver remembers it differently. John was saying “It’s not your fault, Al, it’s not your fault.” John then predicted, “I’m going to lose my foot.” Badriver tried to reassure him by saying, “No you are not; you are going to be all right.”

It seemed like forever to John, but about 15 minutes after the accident the ambulance arrived to transport him to the hospital.

E. John’s Long and Painful Course of Treatment

The most illuminating description of John’s medical treatment can be found in John’s own words:

Well, at the time of the accident [my right leg and foot] was pretty much chewed up. It was dismembered from the end of my foot. At that particular time I was in a lot of shock, although still a lot of pain. They had to literally take my foot and put it into a cardboard container and put it at the end of my leg, when they put me in the ambulance to carry me to the hospital. Now I am developing hellatious pains. The I.V.—the ambulance guy could not get an I.V. started to give me pain—I didn’t have any [pain medication], so all the way to the hospital and up into the E.R., I was suffering from lots of pain, lots of pain. I never passed out.  I was awake through the whole thing.  

	Once I got into the E.R., I did not know that half of my leg was ripped out with my foot, because I still had my pants on, okay?  Until they cut my pants off and my clothes off, I didn’t see the full extent of the injury.  That’s when I realized that half of the leg on the right side was gone with it.  At that time the doctor was reassembling my foot, and that’s when they found out that I still had some-- a nerve or ligament, you know, it was stretched out, because I screamed.  He says, you can feel this? And I says, hell, yes, I can feel it. And the doctor said, well, haven’t you had [any] pain medicine? I said, no. And I went to the point of them putting it back on, in a lot of pain, before they realized that they hadn’t given me anything yet.

But the real pain in this whole thing started afterwards, after surgery. Then it was a daily, 24 hours a day, very, very painful throughout the bones, the toes and what I could feel. And it stayed that way.
	[Image of damaged foot]


And then they took me into another surgery to have a flap on the foot—put some skin on it, before they transferred me … I’m only on pills at this time, and the pills were not cutting the pain, whatsoever. I went three or four days with no sleep, no eating, no nothing. I mean, I just [lay] in bed cringing. And they gave me about the highest Percocet that they could give me outside of being in a hospital, and that wasn’t cutting the pain.  

Then they put me in an ambulance and transported me. I checked in to see Mrs. Hanson.  She took one look at me and said, you’re going into surgery. I was in surgery the next morning, where they debrided the foot. Now you’re talking about pain that you can’t describe. I have no skin whatsoever on my leg and my foot. I had nothing but bare tissue showing. And, I mean, they had it in a vacuum wrap, which is where they take big sponges that are maybe two inches thick, and they wrap your foot in it and your leg, and then they seal it in cellophane—the whole thing, they seal it, so like it would—there’s no air leaks whatsoever. And then they put a suction machine on it, and what it does is it sucks the sponges flat and gets all the debris out of the skin and stuff to granulize. The skin has to granulize enough before they can put new skin on it.  That was for—oh, God, it seemed like forever I had that thing on, but they would take it off every morning.  

And when they peeled the sponges off, it was the bare tissue that they’re peeling it off from, so to prepare me for that—I’m already on morphine, but to prepare me for that, they would have to come in and give me extra shots to bring me down so I could withstand the pain of them taking it off, because then it’s out in the open.  And they would check it out and they'd see how it was doing, and then they would cleanse it with a saline solution. And that pain right there, you can’t describe how that hurt. It was excruciating. Although they had me highly dosed up, I had hold of the rails of the bed—it’s that bad—and just shaking. And they did that daily.  I don’t even want to -- I know I was up there for almost 30 days. A lot happened, with the debriding and then doing this, to prepare me for the actual surgery. So the majority of the time that I was up in Portland, be it 28 to 30 days, I had this routine daily.  

Now, once they took me down for the last surgery to put the skin on is where they took the tops of my legs off for—all the skin on my foot, they used from me. There must be eight to nine strips, about, oh, like eight, nine inches. Then the pain moved, because now the top of my legs are all scraped. To me, it was like a very, very, very severe sunburn, is how that feels, okay?  Then they came in a couple days later and said, okay, now you can go home because now all you have to do is heal.
  

Unfortunately, John’s healing process was not a success. After months of physical therapy and additional skin grafting, John was still having problems. On a recurrent basis, he was admitted or treated at his local hospital for infection and cellulitis. These episodes were marked by swelling and wrenching pain—“the worst that you can imagine.” When amputation was recommended as the only feasible alternative to diminish the excruciating pain to a more chronic but livable level, John took the doctor’s advice and chose 

Further discussion of John’s medical treatment is found below in the Past Medical Damages section, and a detailed medical chronology narrative and excerpts from John’s medical records are attached as Exhibit 4.

F. John’s Return to Work in a Limited Capacity

Even before the amputation, John was told that he would never work as a truck driver again. Driving a truck involves a myriad of duties beyond simply driving. A driver has to mount several steps just to get into his cab or onto his trailer. Heavy cargo must be moved about and tarped. John can’t lift a lot of weight and walk safely. As a result, he is deskbound.

To date, John has been fortunate in that his company has found a position for him as a driver’s supervisor. As such, he serves as a resource for drivers in the field when they have problems. But unlike other driver’s supervisors, he is unable to leave his desk and retrieve and drive trucks or ride with problem drivers. Combined Transport has acted as a gratuitous employer and has accommodated his limitations. But he is paid less than what other driver’s supervisors earn and what he earned as a driver, and he has no prospect for significant wage increases.

III. Liability

A. FACTORY Industries, Inc.’s Liability 

1. Employee’s Negligence

FACTORY Industries is responsible for the actions of its employee, Ima Badriver, because it has admitted that Badriver was acting within the scope and course of his employment at the time he ran over John Doe’s foot with his forklift. So only one question remains: Was Badriver negligent?

CACI 401 explains the basic standard of care:

Negligence is the failure to use reasonable care to prevent harm to oneself or to others.

A person can be negligent by acting or by failing to act. A person is negligent if he or she does something that a reasonably careful person would not do in the same situation or fails to do something that a reasonably careful person would do in the same situation.

You must decide how a reasonably careful person would have acted in Ima Badriver’s situation.
What constitutes reasonable care under the circumstances is ordinarily a question of fact for the jury in each case. But the proper conduct of a reasonable person in particular situations may become settled by judicial decision, or be prescribed by statute or ordinance, and conduct below this standard is negligence per se, or negligence as a matter of law. “And if the evidence establishes that the plaintiff's or defendant’s violation of the statute or ordinance proximately caused the injury and no excuse or justification for violation is shown by the evidence, responsibility may be fixed upon the violator without other proof of failure to exercise due care.”
 

Title 8, California Code of Regulations section 3650(s)(12) states: “[Forklift] operators shall look in the direction of travel and shall not move a vehicle until certain that all persons are in the clear.” John Doe and Ima Badriver relate conflicting versions of the accident. But all versions show that Badriver violated the statute on the morning he ran over John’s foot with his forklift, leading to the conclusion that he was negligent per se.

Badriver was operating a forklift, a powered industrial truck with the capacity to inflict serious bodily harm or death if operated negligently. The type of accident that occurred—a pedestrian being hit by a moving forklift—was particularly foreseeable, and is in fact the most common accident involving forklifts.
 For example, in 1982, the California Department of Industrial Relations reported on work injuries involving forklifts. The study found that the most common type of accident in 1980 was the type of accident that occurred in the instant case. “Forklifts present hazards for both the lift truck driver and for pedestrians working in the vicinity. The most common type of accident in 1980 did not involve the forklift operator but other workers in the area.” Cases where pedestrians were run over by forklift trucks accounted for over 30% of all lifts truck accidents reported for the year.

Dr. Nancy Stout-Wiegand, a federal safety official, also conducted and published research concerning workplace forklift accidents in 1987. Her study reviewed the California research discussed above, as well as similar studies conducted in Wisconsin, Finland, and Sweden, and found that “the most frequently occurring type of accident involving forklifts is one in which a worker is struck by or run over by a forklift.”  In addition, Dr. Stout-Wiegand’s analysis of two federal databases, the National Electronic Injury Surveillance System and Bureau of Labor Statistics Supplementary Data System, revealed that the part of the body most frequently injured in forklift accidents was the foot

Despite the foreseeable and obvious risk involved, Badriver put the forklift into motion without ensuring that John was clear. Badriver knew that by accelerating he put John within the forklift’s zone of danger; he was talking to John immediately before the accident so he knew he was there. His conduct was negligent, and FACTORY Industries, Inc. is liable.

2. Premises Liability

In addition to being liable based on the negligence of its employee Ima Badriver, FACTORY Industries is liable based on its own negligence in maintaining its premises in an unsafe manner. 

CACI 1001 provides:

A person who owns property is negligent if he or she fails to use reasonable care to keep the property in a reasonably safe condition. A person who owns property must use reasonable care to discover any unsafe conditions and to repair, replace, or give adequate warning of anything that could be reasonably expected to harm others.


In deciding whether FACTORY Industries, Inc. used reasonable care, you may consider, among other factors, the following:


(a) The location of the property;

(b) The likelihood that someone would come on to the property in the same manner as John Doe did;


(c) The likelihood of harm;

(d) The probable seriousness of such harm;

(e) Whether FACTORY Industries, Inc. knew or should have known of the condition that created the risk of harm;


(f) The difficulty of protecting against the risk of such harm; and

(g) The extent of FACTORY Industries, Inc.’s control over the condition that created the risk of harm.

Here, FACTORY Industries owned the manufacturing facility in Fresno. It knew that truck drivers and others would be coming into its facility to pick up and load product, and that forklifts would be used on its loading dock. As noted above, interactions between forklifts and bystanders have the inherent potential to result in serious bodily injury. Nevertheless, FACTORY Industries took no steps to demark safe zones on its loading dock for waiting truck drivers until after the accident occurred. The fact that such safety zones were marked after the accident shows that such methods of increasing safety were simply-effected and feasible.
 FACTORY Industries, Inc.’s failure to denote safe zones for drivers on its loading dock was a concurrent cause of John’s injuries here, and a further basis for finding it negligent.

B. John Doe’s Lack of Comparative Fault 


FACTORY Industries, Inc.’s only defense is that John’s own negligence caused his injury. It claims that John “himself acted in an unsafe manner in approaching rolling stock from the rear in a fashion so that the driver could not view plaintiff (blind spot).”
 The problem with this blame-the-victim defense is that there is no evidence to support it. FACTORY Industries will not be able to sustain its burden of proof with respect to this defense.

Badriver’s initial claim that John somehow stuck his foot under the forklift as it was moving straight ahead is completely repudiated by the physical evidence. Even if the jury disregards this fabrication and accepts Badriver’s second version of events related at his deposition, it will conclude that Badriver, not John, was responsible for the accident because Badriver was operating the forklift with full knowledge that John was nearby. It will not even require expert testimony to convince a jury that the driver of a forklift is the negligent party if he runs over a bystander that the driver knows is nearby.

In addition, the jury’s allocation of fault will be guided by the different standards of care applicable to Ima Badriver and John Doe. Badriver, as the operator of a powered industrial truck, will be held to a higher standard of care than the injured bystander plaintiff. The law recognizes that a flesh and bones human being is no match for a multi-ton, engine-propelled, steel-framed motor vehicle. As CACI 710 provides, “The duty to use reasonable care does not require the same amount of caution from drivers and pedestrians. While both drivers and pedestrians must be aware that motor vehicles can cause serious injuries, drivers must use more care than pedestrians.” Thus, in an action for injuries sustained by a pedestrian who was struck by an automobile while crossing a city street, the Court of Appeal held it was error to refuse plaintiff’s requested instruction that both parties were chargeable with the exercise of ordinary care, but a greater amount of such care was required of defendant motorist because he was driving an automobile, which is an instrumentality capable of inflicting serious injuries.

We anticipate that the defense will complain that CACI 710 is inapplicable here based on the artificial distinction that this was not a “motor vehicle” accident. This position should be rejected by the trial court for two reasons. First, a motor-driven forklift, used entirely on private property and not subject to registration, is a motor vehicle as that term is defined in the Vehicle Code.
 Second, the rationale for requiring a higher standard of care of vehicle operators—the fact that vehicles are capable of wreaking destruction on unprotected human bodies—is equally applicable to all motor vehicles, including powered industrial trucks. As the operation of a heavy piece of construction machinery has the inherent capability to inflict great bodily harm or death on a bystander, while the bystander’s inattentiveness endangers only himself, it is proper to require a higher standard of care on the part of the operator. 

If defendants attempt to claim that John’s alleged statement to Badriver that “It’s not your fault, Al” is an admission of his own negligence, the effort will fail. First, the only evidence that any such remark was made is the self-serving testimony of Badriver. But even if the jury believes that John absolved Badriver in the moments following the accident, the jury will also appreciate why he did so: John is a decent man who was trying to soothe and reassure the understandably upset person who had just run over his foot.

John’s statement to Badriver, if any, was made under similar circumstances and with like motivation to the plaintiff’s statements in Welsh v. Mercy Hospital.
 In Welsh, the plaintiff was a patient in the defendant hospital when she seriously injured her finger when it was caught in a bed being lowered by a nurse. There was evidence that the nurse was negligent in that she saw the plaintiff put her hand in position where it could be caught by the lowering bed frame, but she did not warn the patient of the danger and lowered the bed anyway. The nurse testified that later the plaintiff had said, “She realized it was not my fault, or she didn’t blame me, or one of the other of those statements.” In explanation of that statement the plaintiff testified: “She [the nurse] was terribly distressed. I felt sorry for her, and I was afraid she might lose her job… I knew she didn’t mean to do it.”  The court held that this explanation was satisfactory, concluding that it could not be said that the plaintiff’s words served to admit that her injury was due to her own fault or lack of care.
  The same conclusion is applicable here.

It is defendants’ burden to prove the comparative negligence of Mr. Doe.  In evaluating the evidence, the jury will learn that the premises were controlled by defendant FACTORY Industries, that John was in his customary occupation, that he was where he was supposed to be, doing what he was supposed to do, that Badriver was the “captain of the ship,” and that Badriver knew he was operating a vehicle which posed a serious risk of injury or death.  Defendants have an uphill battle indeed.  Even if defendants prevail in a comparative fault argument, the apportionment to Mr. Doe is de minimis.

We believe that Badriver’s inconsistent versions of the accident mechanics, combined with the physical evidence, will lead the jury to conclude that John is telling the truth when he relates that he was talking to Badriver, then struck from behind by the turning forklift as he turned to return to his truck. This scenario shows that Badriver, not John, was inattentive and solely responsible for the accident. 

IV. Damages

“Generally, the pertinent factors which must be considered in quantifying damages for a personal injury involving amputation of a limb are: plaintiff’s extent of recovery and general physical and mental condition before and after the amputation, including past and future physical pain, suffering and mental anguish (including any future residual psychological or emotional problems having their genesis in or exacerbated by the amputation); the nature of and extent of the amputation (here, a below-the-knee amputation of the right leg); plaintiff’s life expectancy at the time of the amputation; occupational status at the time of the amputation and loss of earnings or profits; impairment of vocational skill or employability; impairment of a vocational skills and enjoyment of life; disfigurement resulting from the amputation; past and future medical expenses, including those for future complications; cost of prostheses and the expenses for future replacements; and any other losses or special damages flowing from the injury.”
  These factors are discussed below.

A. Economic Damages

1. Past Medical Damages

John suffered a severely broken ankle and a major crush/degloving injury to his right foot, ankle, and leg. He was initially treated at University Medical Center in Fresno, California. After his condition stabilized, he was transferred. John presented with the following injuries: post grade III open fracture dislocation of the right ankle, repair of the deltoid ligament and posterior malleolus, open reduction and internal fixation of the lateral malleolus, irrigation and debriding of skin and soft tissues from a degloving injury starting at mid shaft tibia and going distally. Dr. _______ agreed to continue with orthopedic care. 

During the next year, John received extensive medical treatment, including an open reduction and internal fixation of his ankle fracture and multiple skin grafts. John also underwent multiple reconstructive surgeries. He suffered recurrent infections and continued pain with a dysfunctional foot. Because these conditions were permanent and would only get worse, Dr. __________ determined that it was medically necessary to perform a below-the-knee amputation. Accordingly, Dr. _______ Van Horne amputated John’s right leg and foot.

Approximately one month later, revision surgery was required because of an infection of the amputation area. Six months later, John’s gastrocnemius flap had slid posteriorly. John was suffering painful adhesions to his anterior tibia with a poorly healing scar. Dr. Van Horne determined that a further revision of the below-the-knee amputation was medically necessary to address these conditions. He performed this second revision.

A detailed medical chronology narrative and excerpts from John’s medical records are attached as Exhibit 4. A medical billing summary and copies of John’s medical bills are attached as Exhibit 14 which show that the cost of the above-described medical care was approximately $206,341. This amount has been entered into the Exposure Table below.

2. Future Medical Expenses

John will have future medical needs, consisting of pharmaceuticals, including Neurontin, Dioxipan, Vicodin, Celebrex, and Keflex; prosthetic needs, including cane, crutches, endoskeletal and exoskeletal prostheses, silicon sleeves, stump socks, and car conversions for left leg pedal control; doctor visits; desensitization therapy; and comprehensive metabolic panels. 

A schedule of future medical expenses is attached as Exhibit 15. John’s future medical expenses will range from $1,332 to $39,926 per annum. Plaintiff’s economics expert has calculated that the present value of these expenses totals $589,219.
 This amount has been entered into the Exposure Table below. 

3. Past Income Loss

Prior to the incident, John was earning approximately $45,000 per year. Had John not been injured, he would have continued to work as a truck driver, and would have earned approximately $55,000 in 2003 and $65,000 in 2004. In actuality, John earned $26,500 in 2002 and $34,475 in 2003 in his limited capacity as a driver’s supervisor. He currently earns $36,000 per year.

Plaintiff’s economist has calculated that the value of John’s past wage loss totals $68,378. 
 This amount has been entered into the Exposure Table below.
4. Future Income Loss

John would have earned $65,000 per annum as a truck driver in 2004 and thereafter until the end of his wok life expectancy in 2012. Instead, he will continue with his current employer as a driver’s supervisor at $36,000 per annum (Scenario 1). In the alternative, if he cannot continue in his current job, he can be retrained as a shipping clerk, and, after a year of training at a cost of $1500, will earn from $18,022 to $22,465 per annum (Scenario 2).

Dr. Johnson has calculated that the present value of John’s future wage loss under Scenario 1 totals $345,078, and under Scenario 2 totals $505,484. The average loss between the two scenarios is $425,281. 
 This amount has been entered into the Exposure Table below.

5. Loss of Household Services

Before the accident, John was a “jack of all trades” who worked on his home and the family vehicles. Among the projects he did before the accident:

· Appliance repair

	· Yard maintenance

· Cleaning gutters

· Changing oil and lubing cars

· Installing sprinkler systems

· Replacing springs on garage door

John is now incapable of performing such activities. He can’t change overhead filters or lights, and he abandoned his plans of painting the house himself and installing a deck and patio.
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  John built the porch and stairs for his home, just one example of the many projects he can no longer perform.
	


Plaintiff’s economist has calculated the value of John’s past lost household services to be $21,593, and the present value of his future lost household services to be $209,550.
 These amounts have been entered into the Exposure Table below.

B. General Damages

The element of damages that deserves the most attention in this case is not John’s financial loss, but the effect of the injury on his life. As with any case, the precise amount of general damages is open to conjecture. But juries take the following factors into consideration when awarding general damages:

· The sympathetic or non-sympathetic nature of the victim

· The status of the defendants and the degree of culpability and financial responsibility to which each defendant is susceptible

· The seriousness of the event giving rise to the injury

· The nature of the injury itself

· The nature and extent of special damages

John Doe is a sympathetic plaintiff. He suffered excruciating pain from his mangled foot and leg for months after the accident. He was prevented from seeing his father during his fatal illness because he couldn’t climb the stairs to see him as he lay dying. He then underwent an amputation with its concomitant psychological effects. His well-planned retirement is now beyond reach. His savings are gone. He can no longer contribute to his household by performing yard work, carpentry, and auto repair. He can no longer play and go fishing with his grandchildren. 

John described the permanent and life-altering effects of his injury at his most recent deposition, which took place after his amputation:

Everything I was used to has changed. Bathing, going to the bathroom, sleeping. My whole life has been turned completely around. I have had to learn to do just about everything that I do over again. I mean, I’m in the midst of learning how to walk again right now. I can’t stand up and dry myself off; I can’t stand up and shower. I mean, I could go on and on and on. I don’t know where to start, and I don’t know where to finish because it’s made that much difference in everything I do. Even sitting down to eat dinner. I have to be assisted. I can’t pull out my own chair. I can’t sit down; I can’t pull it in. To somebody else that may seem minor. It’s not to me. Right now I will let it go right there because—and I get emotional. It’s just everything has changed.

Defense counsel has had the opportunity to observe John during deposition and know that he presents as a credible witness. A jury is sure to find that John has sustained significant and long-lasting general damages.

Conversely, we have the defendants, whose negligence caused Mr. Doe to lose a limb and his livelihood. Ima Badriver was operating a six-ton-plus powered industrial truck capable of causing horrific injury. He carelessly failed to pay attention to John even though he knew John was nearby—Badriver had even been talking to John seconds before the accident. Further, FACTORY Industries is a large multinational corporation that is more than able to assume financial responsibility for the damage its employee’s negligence has wrought in the life of John and his family.

We tried a case last year where, as in this case, a truck driver’s foot was run over by a forklift. That truck driver suffered a transmetatarsal amputation of his foot, a much less serious and disabling injury than that suffered by John. That jury awarded general damages in excess of six times the special damages.
 Such results are not uncommon in traumatic injury cases. 

As instructive as the foregoing may be, we are using a conservative multiplier of three here. John Doe’s general damages, based on this conservative multiplier, are estimated at $4,561,086. This amount has been entered into the Exposure Table below. We believe that a jury is likely to find general damages in excess of this amount.

C. Exposure Table

The following table sets forth the total special and general damages in this case: 

	Past Medical Expenses
	$206,341

	Future Medical Expenses
	$589,219

	Past Wage Loss
	$68,378

	Future Wage Loss
	$425,281

	Past Loss of Household Services
	$21,593

	Future Loss of Household Services
	$209,550

	Special Damages Total
	$1,520,362

	General Damages
	$4,561,086

	TOTAL EXPOSURE
	$6,081,448


V. Conclusion

John Doe lost a leg because Ima Badriver failed to pay proper attention while he was operating a dangerous piece of industrial equipment. Badriver was the “captain of the ship” as the forklift operator. He knew the equipment was dangerous. He knew John was nearby. He saw John. He talked to John. But he chose to move the forklift without making sure John was clear. He was free to make that choice, but FACTORY Industries, Inc. must assume responsibility for the loss incurred by John Doe as a consequence of that choice. 

The above total damages amount represents the total exposure that defendants face, not the settlement value of the action. Plaintiff is willing to accept $5.25 million to resolve this case in its entirety. This settlement offer will remain open through the course of mediation.

– • –
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� Flat tire: the result of one adolescent boy deliberately stepping on the back flange of the running shoe of the boy ahead of him in line; when done correctly, this pins the shoe long enough for the wearer’s heel to come up and out of it


� Doe Deposition, Vol. I, pp. 15-19 [Exhibit 1].


� Doe Deposition, Vol. I, pp. 50-52 [Exhibit 1].


� Doe Deposition, Vol. I, pp. 46-47, 52-57 [Exhibit 1].


� Doe Deposition, Vol. I, pp. 54-57 [Exhibit 1].


� Doe Deposition, Vol. I, pp. 72-78, 82 [Exhibit 1].


� Badriver Employee/Witness Statement [Exhibit 2].


� Badriver Deposition, pp. 100, 106, 115, 150, 158. [Exhibit 3].


� Badriver Deposition, pp. 184, 193-203 [Exhibit 3]


� Badriver Deposition, pp. 213-221 [Exhibit 3].


� Badriver Deposition, pp. 222-234 [Exhibit 3].


� Doe Deposition, Vol. I, p. 76-77 [Exhibit 1].


� Badriver Deposition, pp. 252-258 [Exhibit 3].


� Doe Deposition, Vol. I, pp. 78-81 [Exhibit 1]; Badriver Deposition, pp. 257-261 [Exhibit 3].


� Doe Deposition, Vol. I, pp. 79-80 [Exhibit 1].


� Doe Deposition, Vol I, pp. 110-115 [Exhibit 1].


� Doe Deposition, Vol. II, pp. 10-28 [Exhibit 5].


� Medical Records Bates Nos. 124-154 will be provided under separate cover in the near future.


� Doe Deposition, Vol I, pp. 128-129 [Exhibit 1].


� Doe Deposition, Vol I, pp. 28-29 [Exhibit 1], 129; Tycer Deposition, pp. 29-31 [Exhibit 6]; Moore Deposition, pp. 50-57 [Exhibit 7].


� Satterlee v. Orange Glenn School Dist. (1947) 29 Cal.2d 581, 588.


� 8 Am.Jur. Proof of Facts 615, § 19 at p. 649, Defective Forklift Truck [Exhibit 8].


� California Department of Industrial Relations, Division of Labor Statistics and Research, “Disabling Work Injuries Involving Forklifts,” in California Work Injuries and Illnesses: 1980, pp. 16-19 (1982) [Exhibit 9].


� (Nancy Stout-Wiegand, “Characteristics of Work-Related Injuries Involving Forklift Trucks,” 18 J. of Safety Research 179 (1987) [Exhibit 10].


� Dikes Deposition, pp. 59-60 [Exhibit 11].


� Response to Form Interrogatory 14.1 [Exhibit 12]


� Arentz v. Blackshere (1967) 248 Cal App 2d 638, 640; see also Cucinella v. Western Biscuit Co. (1954) 42 Cal 2d 71, 80


� Travelers Indem. Co. v. Transport Indem. Co. (1966) 242 Cal.App.2d 227. 238, disapproved of on other grounds by Argonaut Ins. Co. v. Transport Indem. Co. (1972) 6 Cal.3d 496, and disapproved of on other grounds by State Farm Mut. Auto. Ins. Co. v. Jacober (1973) 10 Cal.3d 193.


� See Anderson v. Bennett Wood Fabricators (La.App. 1991) 571 So.2d 780, 784-785 [Exhibit 13].


� (1944) 65 Cal.App.2d 473.


� Id. at pp. 477, 480.


� Williams v. U.S. (S.D.N.Y. 1990) 747 F.Supp. 967, 1011.


� Personal Injury Wage Loss Evaluation: Economic Impact Report [Exhibit 16]


� Id.


� Id.


� Doe Deposition, Vol. I, pp. 132-135 [Exhibit 1] ; Mrs. Doe Deposition, pp. 7-8 [Exhibit 17].


� Personal Injury Wage Loss Evaluation: Economic Impact Report [Exhibit 16]


� Doe Deposition, Vol. II, p. 56 [Exhibit 5].


� Jury Verdict Report [Exhibit 18]. The jury awarded $900,000 is special damages and $5,500,000 in general damages (a 6.1 multiplier).
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