


 

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN FRANCISCO

	JUAN DIAZ;


Plaintiff, 


v.

XXXXX, and DOES 1-20, inclusive,


Defendants.


	
	CASE NO. XXXXXXX

PLAINTIFF JUAN DIAZ’S MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO  WRONGPLACE BUILDING OWNER N.A.’S MOTION TO EXCLUDE EVIDENCE OF PLAINTIFF DIAZ’S WAGE LOSS AND FUTURE MEDICAL CARE BASED UPON INCOME OR MEDICAL EXPENSES IN THE UNITED STATES


[We] must remember that the vast majority of illegal immigrants

are decent people who work hard, support their families, practice their faith,

and lead responsible lives. They are part of American life . . .

· President George W. Bush

I. INTRODUCTION


It is estimated that there are eleven to twelve million illegal immigrants currently residing in the United States. In recent months, the topic of illegal immigration has been center stage in the national debate. On May 1, immigrants and their supporters marched in many American cities, including San Francisco. Two weeks later, the President addressed the nation in a televised prime-time address from the Oval Office. Immigration reform measures are being debated in Congress. In this election year, illegal immigration is a hot-button campaign issue.


It is against this volatile backdrop that Wrongplace Building Owner brings its motion to limit the damages that may be claimed by the plaintiff in this case, Juan Diaz, an illegal immigrant
 from Guatemala. Wrongplace is asking this Court to limit Diaz’s past wage-loss claim to the amount Diaz could have earned in Guatemala from the date of the accident to the date of trial, despite the fact that Diaz is still residing in the United States and no deportation proceedings have been initiated against him; to limit his claim for future medical expenses to those he would incur in Guatemala, even though Diaz is entitled to recover an amount sufficient to enable him to obtain first-class medical care either in the United States or in another developed country; and to limit evidence on Diaz’s life expectancy to Guatemalan standards, even though he was residing in the United States at the time of the underlying accident, and he continues to reside here.


To grant Wrongplace’s motion, the Court would have to expand existing California law limiting the right of an illegal immigrant to recover future wage-loss damages to an extent that has never been reported in any previous California case. And a grant of the motion would have the ancillary effect of rendering “highly prejudicial” evidence of Diaz’s immigration status relevant when it would otherwise be properly excluded. Accordingly, Diaz respectfully requests that the Court deny Wrongplace’s motion in its entirety.

II. STATEMENT OF FACTS


This is a personal-injury action for general negligence and premises liability brought by Juan Diaz against Wrongplace Building Owner, Errant Delivery Co., and Errant Delivery’s driver. On March 25, 2003 at approximately 10:00 p.m., Errant Delivery’s taxi, driven by Driver, left the roadway at [Confidential intersection] in San Francisco. The cab went up a handicap ramp and into the corner of Wrongplace Building Owner’s property, where Wrongplace Building Owner chose to place four unprotected ATM machines. Diaz and Smith, who were engaged in transactions at these ATMs, were crushed between the taxi and the building. Diaz, 27-years-old at the time, sustained a severe crush injury to his left leg and has undergone 13 corrective surgeries to date, including 10 debridements under anesthesia. Smith, 58-years-old at the time, suffered traumatic amputation of both legs above the knee. 


Both plaintiffs reached a sliding-scale settlement agreement with defendants Errant Delivery Co. and Driver. In June 2006, Smith also settled his action against Wrongplace. 


Diaz is proceeding to trial against defendant Wrongplace Building Owner only. He contends that Wrongplace Building Owner was negligent in the placement of its ATM machine and in failing to install any protective barriers between the ATMs and the street to protect its customers. All defendants have filed cross-complaints.


Diaz was born and raised in Guatemala and came to the Unites States when he was 22 years old. He has resided in the United States for over eight years. Before the accident, Diaz worked as a swing-shift supervisor for McDonald’s for approximately four years. In addition, he has been employed in the United States performing recycling work and as a plumber’s assistant. He is not a United States citizen and does not possess a resident-alien identification card (green card). The United States has not initiated any deportation proceedings against him.

III. LEGAL ANALYSIS

A. Even Though Diaz Is an Illegal Immigrant, He Is Entitled to Bring Suit for Damages When He Is Injured by a Tortfeasor’s Negligence 



Eighty years ago, a United States District Court considered the question of whether an illegal immigrant was barred from legal redress when he suffered personal injury at the hands of another’s negligence. (See Martinez v. Fox Valley Bus Lines (N.D. Ill 1936) 17 F.Supp. 576. TA \l "Martinez v. Fox Valley Bus Lines (N.D. Ill 1936) 17 F.Supp. 576." \s "Martinez v. Fox Valley Bus Lines (N.D. Ill 1936) 17 F.Supp. 576." \c 1 ) The court noted that at no time had Congress declared at any alien, whether lawfully or unlawfully within the United States, should be debarred from access to the courts. On the contrary, the Civil Right Act of 1870 provided that “[a]ll persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens…” (Id. at p. 577; statute now codified as 42 U.S.C. 1981.) 


The court said that one injured as a result of the negligence of another has a property right consisting of the right of action to recover damages sustained by reason of such injury. Further, it is the general rule that aliens may maintain suits in the proper courts to vindicate their rights and redress their wrongs. The court reasoned that absent contrary Congressional action, it was improper for the courts to strip aliens—even if illegal—of this right:

Congress, had it seen fit so to do, might have provided that an alien making an illegal entry into the country should be denied all civil rights, and the protection of the Fourteenth and Fifth Amendments. Congress has not so acted. It was content to make an illegal entry a mere misdemeanor … [Citation.] It is not for the court to add to these penalties by depriving him of his property, in this case the right to recover damages for the injury inflicted by defendant.


(Id. at p. 577, citation omitted.)

This principle was eloquently reiterated by the Wisconsin Supreme Court in Arteaga v. Literski (Wis. 1978) 265 N.W.2d 148, 150 TA \l "Arteaga v. Literski (Wis. 1978) 265 N.W.2d 148, 150" \s "Arteaga v. Literski (Wis. 1978) 265 N.W.2d 148, 150" \c 1 :

[I]n this case the illegal aliens are claiming compensation for personal injuries and not wages. But, again, if the policy is to discourage illegal immigration, that policy is not furthered by refusing aliens access to the courts. It cannot be seriously argued that people enter this country illegally so they can recover for an injury that will be inflicted upon them later….

There is no public policy that is served by refusing access to our courts to illegal aliens who are injured through the negligence of another. The sources of our basic concepts of justice between people is that there should be even handed justice meted out to all. 

“Ye shall have one manner of law, as well for the stranger as for one of your own country.” Leviticus 24:22.

The right of an illegal immigrant to sue for personal injuries in California was impliedly upheld in Clemente v. State (1986) 40 Cal.3d 202 TA \l "Clemente v. State (1986) 40 Cal.3d 202" \s "Clemente v. State (1986) 40 Cal.3d 202" \c 1 . Plaintiff Clemente brought suit after he was struck by a motorcycle, alleging that he was damaged by a police officer’s negligent investigation that failed to determine the identity of the motorcyclist. (Id. at pp. 209-210.) Defendants argued that the trial court improperly excluded testimony from plaintiff’s wife regarding his citizenship, evidence they contended was relevant to a determination of plaintiff’s claim for future loss of earnings. The California Supreme Court concluded that the trial court did not err in refusing to permit the questioning of plaintiff’s wife regarding her husband's citizenship. Plaintiff had been gainfully employed in the United States prior to the accident and there was no evidence that he intended to leave the country. There was no evidence that he was going to be deported. There was merely speculation that plaintiff might be deported, which was so remote as to make the issue of citizenship irrelevant to the damages of question. Thus, the Supreme Court concluded that the trial court was correct in refusing to allow the testimony, which even if marginally relevant, would have been highly prejudicial. (Id. at p. 221.)

B. Because Diaz Is Waiving His Claim for Future Wage Loss, Evidence Concerning His Immigration Status Is Irrelevant



Diaz concedes that if he were to make a claim for future wage loss at trial, his immigration status would be relevant under California law. (See Rodriguez v. Kline (1986) 186 Cal.App.3d 1145 TA \l "Rodriguez v. Kline (1986) 186 Cal.App.3d 1145" \s "Rodriguez v. Kline (1986) 186 Cal.App.3d 1145" \c 1 .) But here, Diaz has repeatedly represented to defense counsel that he will not pursue damages for lost future wages at trial. Under these circumstances, evidence of his immigration status is irrelevant, and, because it is highly prejudicial, should be excluded.

C. Diaz Is Entitled to Past Lost Wages at U.S. Rates 


Wrongplace Building Owner contends that Diaz is precluded from recovering past lost wages at United States rates under Hoffman Plastic Compounds v. NLRB (2002) 535 U.S. 137 TA \l "Hoffman Plastic Compounds v. NLRB (2002) 535 U.S. 137" \s "Hoffman Plastic Compounds v. NLRB (2002) 535 U.S. 137" \c 1  [122 S.Ct. 1275]. In Hoffman, the Supreme Court concluded that the Immigration Reform and Control Act (IRCA) (8 U.S.C. § 1324a TA \l "8 U.S.C. § 1324a" \s "8 U.S.C. § 1324a" \c 1 ) and the Supreme Court’s holding in Sure-Tan, Inc. v. NLRB (1984) 467 U.S. 883 TA \l "Sure-Tan, Inc. v. NLRB (1984) 467 U.S. 883" \s "Sure-Tan, Inc. v. NLRB (1984) 467 U.S. 883" \c 1  [104 S.Ct 2803]
 precluded the National Labor Relations Board from awarding back pay to an undocumented worker who had been laid off for supporting union activities. (Id. at p. 151-152 [122 S.Ct. 1284-1285].)


But this case is not about the extent of a Congressional grant of power to an administrative agency, and Wrongplace does not identify any federal or California decision holding that the principle stated in Hoffman also bars an injured person from recovering actual, past lost wages.


The few California decisions Wrongplace cites likewise do not bar tort recovery for actual lost wages; instead, they involve future wages or unemployment benefits. Alonso v. State of California (1975) 50 Cal.App.3d 242, 244-245 TA \l "Alonso v. State of California (1975) 50 Cal.App.3d 242, 244-245" \s "Alonso v. State of California (1975) 50 Cal.App.3d 242, 244-245" \c 1  held that an illegal alien was properly denied unemployment insurance benefits on the basis that he was not “available for work.” Similarly, Rodriguez v. Kline (1986) 186 Cal.App.3d 1145 TA \s "Rodriguez v. Kline (1986) 186 Cal.App.3d 1145" , 1149 held that a plaintiff who is deportable and therefore not available for future work in California is not entitled to lost future wages at California rates. But the California Supreme Court has held that in circumstances where a plaintiff had been gainfully employed in this country for a long time before he is injured, and there is no evidence that he had any intention of leaving the country, “speculation that he might at some point be deported was so remote as to make the issue of citizenship irrelevant to the damages question.” (Clemente, supra, 40 Cal.3d at p. 221 TA \l "Clemente, supra, 40 Cal.3d at p. 221" \s "Clemente, supra, 40 Cal.3d at p. 221" \c 1 ).


Though no California case has addressed the impact of Hoffman on a plaintiff’s personal-injury damages, the California legislature has set forth its view that Hoffman should be limited to the federal statutory back pay remedy to which that case applied. In 2002, in response to Hoffman, the California Legislature enacted four identical statutes: Civil Code section 3339, Labor Code section 1171.5, Government Code section 7285, and Health and Safety Code section 24000. Sections (a) and (b) of these statutes state: 

All protections, rights, and remedies available under state law, except any reinstatement remedy prohibited by federal law, are available to all individuals regardless of immigration status who have applied for employment, or who are or who have been employed, in this state.  

For purposes of enforcing state labor, employment, civil rights, and employee housing laws, a person's immigration status is irrelevant to the issue of liability, and in proceedings or discovery undertaken to enforce those state laws no inquiry shall be permitted into a person's immigration status except where the person seeking to make this inquiry has shown by clear and convincing evidence that this inquiry is necessary in order to comply with federal immigration law.


Discussing these recently enacted statutes, the court in Hernandez v. Paicius (2003) 109 Cal.App.4th 452 TA \l "Hernandez v. Paicius (2003) 109 Cal.App.4th 452" \s "Hernandez v. Paicius (2003) 109 Cal.App.4th 452" \c 1  stated: “These statutes leave no room for doubt about this state’s public policy with regard to the irrelevance of immigration status in enforcement of state labor, employment, civil rights, and employee housing laws.” (Id. at p. 460.)


Thus, in the analogous workers’ compensation context, Hoffman would have no bearing because undocumented workers are expressly entitled to workers’ compensation benefits under California law. (Lab. Code § 3351 TA \l "Lab. Code § 3351" \s "Lab. Code § 3351" \c 1 .) An injured worker is entitled to recover those benefits “wherever he is residing, legally or illegally.” (Del Taco v. WCAB (2000) 79 Cal.App.4th 1437, 1441 TA \l "Del Taco v. WCAB (2000) 79 Cal.App.4th 1437, 1441" \s "Del Taco v. WCAB (2000) 79 Cal.App.4th 1437, 1441" \c 1 .) Although an injured worker’s legal status may preclude him from obtaining vocational-rehabilitation benefits, it does not affect his right to temporary disability payments, which includes compensation for past lost wages. (Id., at pp. 1441-1443; Lab. Code § 4453 TA \l "Lab. Code § 4453" \s "Lab. Code § 4453" \c 1 .) The Court of Appeal has specifically held that California’s workers’ compensation scheme that provides that immigration status is irrelevant to eligibility for workers’ compensation benefits is not in conflict with, and not preempted by, the federal Immigration Reform and Control Act. (Farmers Bros. Coffee v. WCAB (2005) 133 Cal.App.4th 533 TA \l "Farmers Bros. Coffee v. WCAB (2005) 133 Cal.App.4th 533" \s "Farmers Bros. Coffee v. WCAB (2005) 133 Cal.App.4th 533" \c 1 .)


Further, the courts of other states that have addressed this issue have held that Hoffman does not apply to personal-injury damages for lost wages. For example, in Tyson Foods, Inc. v. Guzman (Tex.App. 2003) 116 S.W.3d 233, 244 TA \l "Tyson Foods, Inc. v. Guzman (Tex.App. 2003) 116 S.W.3d 233, 244" \s "Tyson Foods, Inc. v. Guzman (Tex.App. 2003) 116 S.W.3d 233, 244" \c 1 , the Texas Court of Appeals held that the U.S. Supreme Court’s decision in Hoffman only applies to an undocumented alien worker’s remedy for an employer’s violation of the NLRA and does not apply to common-law personal-injury damages. In fact: “Every case citing Hoffman since it was rendered has either distinguished itself from it or has limited it greatly.” (Cano v. Mallory Mgmt. (2003) 760 N.Y.S.2d 816, 818 TA \l "Cano v. Mallory Mgmt. (2003) 760 N.Y.S.2d 816, 818" \s "Cano v. Mallory Mgmt. (2003) 760 N.Y.S.2d 816, 818" \c 1 .)


No court in California has held that an illegal immigrant cannot be awarded past wage-loss damages at California wage rates in a personal-injury action. Further, although a deportable illegal immigrant can only collect future wage-loss damages based on his country of origin’s wage rates, the same restriction should not be extended to cover past wage loss. Because a deportable immigrant’s continued presence in this state is speculative, it makes sense to limit future wage-loss damages, but that element of speculation is not present as to past wage losses when the plaintiff is present in the state and in the courtroom. 

D. Diaz’s Future Medical Damages Should Be Valued at U.S. Rates 


Wrongplace Building Owner further seeks to limit Diaz’s future medical damages to Guatemalan rates, rather than U.S. rates. Wrongplace does not claim that Diaz’s future medical needs can be met by care of lower quality than U.S. care. Accordingly, Wrongplace should bear the burden of proof as to whether the Guatemalan system can provide the quality of care that Diaz needs. (See Sosa v. M/V Lago Izabal (5th Cir. 1984) 736 F.2d 1028, 1034 TA \l "Sosa v. M/V Lago Izabal (5th Cir. 1984) 736 F.2d 1028, 1034" \s "Sosa v. M/V Lago Izabal (5th Cir. 1984) 736 F.2d 1028, 1034" \c 1  [trial court properly based award for past and future medical expenses on American standards because it specifically found that plaintiff would not receive adequate medical care in Mexico].)


Wrongplace Building Owner’s contention that Diaz’s deportability means that his future medical care should be limited to Guatemalan standards and costs is without merit. Lawful residence is simply not required to obtain U.S. medical care or tort compensation to pay for U.S. medical care.


The Supreme Court’s holding in Hoffman that back pay was not properly awarded to an undocumented worker should not be extended to future medical expense awards since the underlying policy reasons supporting the Court’s decision do not support such an expansion. Hoffman held awarding an undocumented worker back pay was not proper because doing so would undermine the provisions of the Immigration Reform and Control Act, which make it a crime for employers to hire an undocumented worker, and a crime for a worker to subvert the employer verification system by tendering fraudulent documents. (Hoffman, supra, 535 U.S. at pp. 148-149.) In contrast, it is not a crime for a doctor or hospital to provide medical treatment to an injured undocumented worker, nor is it a crime for the injured worker to receive such care. Federal immigration law prohibits only the hiring of undocumented aliens, not providing them with medical care. (See 8 U.S.C. § 1324a TA \s "8 U.S.C. § 1324a" .) Further, the Emergency Medical Treatment and Active Labor Act requires hospitals to provide care to anyone needing emergency treatment regardless of citizenship, legal status, or ability to pay. (42 U.S.C. § 1395dd TA \l "42 U.S.C. § 1395dd" \s "42 U.S.C. § 1395dd" \c 1 ; see Brooker v. Desert Hosp. Corp. (1991) 947 F.2d 412, 415 TA \l "Brooker v. Desert Hosp. Corp. (1991) 947 F.2d 412, 415" \s "Brooker v. Desert Hosp. Corp. (1991) 947 F.2d 412, 415" \c 1 .)


Moreover, in Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833 TA \l "Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833" \s "Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833" \c 1 , the Court of Appeal allowed an undocumented alien to recover all tort damages (except lost wages) for reasons applicable here: (1) to prevent the defendant from avoiding full responsibility, and (2) because the defendant's wrongful conduct (sexual harassment in Murillo) was unrelated to the plaintiff’s immigration status. As in Murillo, to reduce Wrongplace Building Owner’s responsibility for its negligence simply because Diaz is an undocumented alien would groundlessly frustrate tort law’s twin objectives of “deterrence” and “compensation.” (Id. at pp. 842-843; see also Rowland v. Christian (1968) 69 Cal.2d 108, 113 TA \l "Rowland v. Christian (1968) 69 Cal.2d 108, 113" \s "Rowland v. Christian (1968) 69 Cal.2d 108, 113" \c 1 .) In addition, no causal connection exists between Diaz’s injuries and his undocumented status.


Finally, Diaz’s deportability does not preclude an award in U.S. dollars because Diaz could enter many other countries throughout the world of similar standards to the United States to obtain like medical treatment at probably the same financial cost.  

E. Diaz Should Be Permitted to Introduce Evidence of U.S. Mortality Tables as a Factor for the Jury to Consider When Determining His Life Expectancy



Finally, Wrongplace Building Owner seeks to bar evidence of U.S. mortality tables because Diaz was born and spent his first twenty-two years in Guatemala. Again, Wrongplace is asking this Court to punish an illegal immigrant by imposing an evidentiary sanction unrecorded in American jurisprudence. And again, Wrongplace overreaches.


The life expectancy of a personal-injury plaintiff is a fact question, and all relevant evidence bearing on that question should be admissible:

The life expectancy of the deceased [in a wrongful-death action] is a question of fact for the jury to decide, considering all relevant factors including the deceased’s health, lifestyle and occupation. Life expectancy figures from mortality tables are admissible but are not conclusive. Here the jury was correctly told the figure given was not conclusive evidence of [the decedent’s] life expectancy. It was merely ‘a factor which you may consider,’ along with the evidence of [her] health, habits, occupation and activities.

(Allen v. Toledo (1980) 109 Cal.App.3d 415, 424 TA \l "Allen v. Toledo (1980) 109 Cal.App.3d 415, 424" \s "Allen v. Toledo (1980) 109 Cal.App.3d 415, 424" \c 1 , internal citations omitted.)


Thus, U.S. mortality tables are relevant here. Juan Diaz has resided in the United States for more than eight years. He was injured in the United States. He is living in the United States now. The life expectancy for males living in the United States is a factor that the jury should consider when determining Diaz’s individual life expectancy.

IV. CONCLUSION


Wrongplace Building Owner is asking this Court to break new ground in limiting the right of an illegal immigrant to recover personal-injury damages in California. If the Court grants Wrongplace’s motion, it will contaminate the trial of this action—a trial that begins the day before Election Day—with a volatile, emotionally charged political issue. Diaz will be highly prejudiced if the trial becomes a referendum on illegal immigration, instead of focusing on liability and damages measured in accordance with established California law. Accordingly, Diaz respectfully requests that the Court deny Wrongplace’s motion in its entirety.






Respectfully submitted, 

























� President George W. Bush, Address to the Nation on Immigration Reform (May 15, 2006), available at http://www.whitehouse.gov/infocus/immigration/archive.html (follow “May 15, 2006: President Bush Addresses the Nation on Immigration Reform” hyperlink.) 


� See generally Archibold, Immigrants Take to U.S. Streets in Show of Strength, N.Y. Times (May 2, 2006), available at 2006 WLNR 7462451; Hua et al., Thousands March in Bay Area for Immigration Rights, S.F. Chronicle (May 1, 2006), available at http://www.sfgate.com/ /cgi-bin/article.cgi?f= /c/a/2006/05/01/MNGICIIC5Q23.DTL; Christie, Immigration Debate Snags California Budget Talks, Washington Post (June 15, 2006), available at http://www.washingtonpost.com/wp-dyn/content/article/2006/06/15/AR2006061501707.html.


� Plaintiff uses the more neutral term “illegal immigrant” in contrast to the dehumanizing term “illegal alien” used or quoted twenty-one times by Wrongplace Building Owner in its moving papers. 


See Nat’l Ass’n of Hispanic Journalists, “NAHJ Urges News Media to Stop Using Dehumanizing Terms When Covering Immigration” (March 2006), available at http://www.nahj.org/ nahjnews/articles/2006/March/immigrationcoverage.shtml: “NAHJ is concerned with the increasing use of pejorative terms to describe the estimated 11 million undocumented people living in the United States…. [T]he association has always denounced the use of the degrading terms “alien” and “illegal alien” to describe undocumented immigrants because it casts them as adverse, strange beings, inhuman outsiders who come to the U.S. with questionable motivations.”


But see Bryan A. Garner, A Dictionary of Modern Legal Usage 898-99 (2d ed.1995): “Illegal alien is not an opprobrious epithet: it describes one present in a country in violation of the immigration laws (hence “illegal”).” 


Nevertheless, plaintiff’s counsel agrees with Rick Rodriguez, editor of the Sacramento Bee: “I know there are people who want us to call them ‘aliens.’ But using ‘illegal immigrants’ is accurate and sufficient. The term ‘alien’ is pejorative, like you’re talking about something from a Sigourney Weaver movie about aliens (from outer space) ... the term equates to something less than human.” Acuña, Public editor; No shortage of reader opinion on immigration, Sacramento Bee (May 7, 2006), available at http://www.sacbee.com/content/opinion/columns/acuna/story/14252572p-15068668c.html.


� In Sure-Tan, the Supreme Court set aside an award of back pay and reinstatement to undocumented alien workers who were not authorized to re-enter this country following their voluntary departure when their employers unlawfully reported them to the Immigration and Naturalization Service in retaliation for union activity. (Sure-Tan, supra, 467 U.S. at 903 [104 S.Ct. 2814].) The Court found that the NLRB’s authority to select remedies was limited by federal immigration policy as expressed in the Immigration and Nationality Act (INA), and held that in order to avoid a potential conflict with the INA with respect to back pay, the employees must be deemed “unavailable” for work (and the accrual of back pay therefore tolled) during any period when the employees were not “lawfully entitled to be present and employed in the United States.” (Ibid.)
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