


SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF RIVERSIDE
	JOHN DOE, ADULT SON A, ADULT SON B, ADULT DAUGHTER,


Plaintiffs,


v.

ROE DEFENDANT, COMPANY X, ET AL.,


Defendants.

	
	CASE NO.  XXXXXXX
PLAINTIFFS’ MOTION IN 
LIMINE NO. 3: FOR GRANT OF PERMISSION TO USE DEMONSTRATIVE AIDS IN OPENING STATEMENT




TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:
Plaintiffs John Doe, Adult Son A, Adult Son B, and Adult Daughter  move for an order in limine permitting plaintiffs’ counsel to use demonstrative aids in the opening statement. In particular, plaintiffs request permission to use relevant photographs, diagrams, maps, charts and documentary evidence.

Plaintiffs make this motion in accordance with California case law set forth below. The grounds for this motion are that the proposed demonstrative evidence will support the purpose of opening statements in general, and the defendants will not be prejudiced.

Plaintiffs base this motion on this notice of motion, the supporting memorandum, the pleadings and papers on file in this action, and upon such evidence and argument as may be presented before or at the hearing of this matter.


Respectfully submitted,

MEMORANDUM OF POINTS AND AUTHORITIES

I. Relevant Facts

This personal-injury and wrongful-death action arises out of a motor-vehicle collision. Roe Defendant was [at confidential location]. He was following a line of big rigs at about 55 mph when he suddenly made a left turn, crossing into the southbound lane directly in front of a motorcycle ridden by John Doe, with his wife Jane seated behind him as a passenger. John saw Roe Defendant’s car turn in front of his motorcycle and braked, but the collision was unavoidable. The motorcycle struck the right rear side of Roe Defendant’s car. John suffered severe orthopedic injuries. Jane was killed.
Plaintiffs’ counsel requests permission to use the following during opening statement: 

(1) 
Graphics depicting accident location;

(2)
Exemplar photographs depicting each vehicle;

(3)
Photographs depicting the Doe family;

(4)
Graphics depicting the scapula and glenoid labrum;
(5)
Graphics depicting a pneumothorax;

(6)
Graphics depicting lumbar vertebrae;
(7)
Chart, photographs or graphics identifying John Doe’s injuries;
(8)
Excerpts of deposition testimony of experts; and
(9)
Chart depicting economic damages caused by Jane Doe’s death.
This material will be provided to defense counsel and the Court for review and approval before plaintiffs’ opening statement.

II. Legal Analysis

The purpose of the opening statement “‘is to prepare the minds of the jury to follow the evidence and to more readily discern its materiality, force and effect’ [citation]. ...”
 The use of photographs and tape recordings, intended later to be admitted in evidence, as visual or auditory aids is appropriate.
 Similarly, the illustrative use of an enlarged page of transcript was held not improper, even where the transcript had been highlighted to emphasize portions of the testimony.
  

Use of visual aids in opening statement is not a matter of right. Such use is discretionary with this Court.
 The trial court may allow use of a chart, diagram, or other visual aid that is not itself admissible in evidence. “Even where a map or sketch is not independently admissible in evidence it may, within the discretion of the trial court, if it fairly serves a proper purpose, be used as an aid to the opening statement.”

Plaintiffs respectfully request that this Court exercise its discretion to allow their counsel to make use of demonstrative aids during the opening statement. These aids will better prepare the jury for the tasks of analyzing and understanding the evidence that will be adduced at trial.  

Defendants will not be prejudiced if this motion is granted. Plaintiffs’ counsel believes that most of the demonstrative evidence they may use will itself be admissible during the trial.  The remaining material is an accurate factual representation of testimony or documents that will be introduced at trial. All material will be provided to opposing counsel and the Court to review before it is shown to the jury. 
Finally, plaintiffs request that the Court advise the jury before the opening statements that “[a]n opening statement is not evidence. It is simply an outline to help you understand what that party expects the evidence will show. Also, because it is often difficult to give you the evidence in the order we would prefer, the opening statement allows you to keep an overview of the case in mind during the presentation of the evidence. You cannot use it to make any decisions in this case.”
  

III. Conclusion

Plaintiffs John Doe, Adult Son A, Adult Son B, and Adult Daughter  respectfully request that the Court grant this motion in limine and order that plaintiffs’ counsel be permitted to use demonstrative aids during plaintiffs’ opening statement.






Respectfully submitted,

















































� People v. Green (1956) 47 Cal.2d. 209, 215, overruled on another ground, People v. Morse (1964) 60 Cal.2d 631, 648-649.


� Ibid.; see also People v. Kirk (1974) 43 Cal.App.3d 921, 929.


� See People v. Fauber (1992) 2 Cal.4th 792, 827.


� See People v. Green, supra, 47 Cal.2d at p. 215 (not error to allow counsel to refer to diagrams and maps not yet admitted into evidence (but later were)); Heppler v. J.M. Peters Co., Inc. (1999) 73 Cal.App.4th 1265, 1286.


� People v. Green, supra, at p. 215, emphasis added (dictum because visual aid used in opening subsequently received in evidence).


� CACI 101; see plaintiffs’ requested jury instructions.
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