
 

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN FRANCISCO

	JANE DOE and MINOR DAUGHTER and MINOR SON DOE, BY JANE DOE, their Guardian Ad Litem,


Plaintiffs,


v.

ROE DEFENDANT and DOES 1-100, inclusive,


Defendants.


	
	CASE NO. 

PLAINTIFFS’ MOTION IN LIMINE TO EXCLUDE OPINION TESTIMONY BY POLICE OFFICERS AS TO CAUSATION; DECLARATION OF MILES B. COOPER IN SUPPORT THEREOF (PLAINTIFFS’ MOTION IN LIMINE NO. 3)

Complaint Filed:


Trial Date:




	
	
	


TO DEFENDANTS AND THEIR  ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that plaintiffs hereby move this Court for an Order excluding any and all evidence, references to evidence, testimony or argument relating to any opinions reached or expressed by San Francisco Police Officers Joe Cop or Dick Detective respecting the cause of the subject accident, and that the Court further order counsel to instruct their witnesses as to the same.

This motion is made pursuant to Evidence Code sections 350 and 800, and California case authority enumerated below.  The grounds for this motion are that evidence of a police officer’s opinion as to the causation of an accident which he did not observe is not permitted as a matter of law.  Therefore, such evidence should be excluded and defendants, their counsel, and all witnesses should be instructed not to make reference to such opinion evidence.

This Motion is based upon this Notice of Motion, the supporting Memorandum of Points and Authorities, the Declaration of Miles B. Cooper, the pleadings and papers on file in this action, and upon such evidence and argument as may be presented prior to or at the hearing of this matter.

DATED:  December ___, 2010 
Respectfully submitted,
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MEMORANDUM OF POINTS AND AUTHORITIES

I. RELEVANT FACTS

On September 12, 2001, John Doe was struck and killed by a tractor-semitrailer driven by defendant Driver Roe and owned in part by defendant Roe Defendant. Doe’s widow and children are plaintiffs in this wrongful death action.

Two San Francisco police officers, Joe Cop and Dick Detective, were dispatched to the scene. 

II. ARGUMENT

A. OFFICER COP’S OPINION AS TO THE CAUSE OF THE ACCIDENT IS INADMISSIBLE BECAUSE HE DID NOT PERSONALLY WITNESS THE ACCIDENT

Under California law, traffic collision reports are inadmissible evidence.  California Vehicle Code section 20013 provides: “No such accident report shall be used as evidence in any trial, civil or criminal, arising out of an accident...” The purpose for this rule is to protect against the danger of a jury giving weight to the conclusion in an accident report because of its “‘official’ character or allowing the ‘official’ report alone determine the verdict.”  (Sherrell v. Kelso (1981) 116 Cal. App. 3d Supp. 22, 31.)

Here, no police officer was present at the time of the collision. The portions of the report reflecting witness statements or concerning the police officer’s opinions as to fault for the collision are therefore based on hearsay as well as summaries of witnesses statements, which are themselves out of court statements offered to prove the truth of the matter asserted. Since the content of these statements are hearsay for which there is no exception, they would not be admissible if made by a police officer while testifying. Thus, those portions of the traffic collision report concerning police officers opinions concerning fault are not admissible evidence.

Moreover, under MacLean v. City and County of San Francisco (1957) 151 Cal.App.2d 133, portions of a police report that are based upon witness statements are inadmissible.  “In the present case the excluded report does not disclose on its face whether it is based on the officer’s own observations or upon the observations of third parties. If the latter, the above cases require its exclusion.”  (Id. at 143, citing Hoel v. City of Los Angeles (1955) 136 Cal.App.2d 295 and McGowan v. City of Los Angeles (1950) 100 Cal.App.2d 386.) Since the police officer’s opinion in this case as to the ultimate cause of the collision is based almost entirely on the witness statements, this portion of the report must also be excluded from evidence. Additionally, Stickel v. San Diego Elec.Ry. Co. (1948) 32 Cal.2d 157, 165 held that a police officer’s opinion regarding the cause of an automobile accident that was derived from interviews with witnesses at the scene, rather than from the officer’s personal observation of the accident, was properly excluded by the trial court. Here, Officer Cop’s opinion as to causation was also derived from witness interviews, and it should likewise be excluded.

In addition to the statutory and case law preventing introduction of the traffic collision report and its findings, Evidence Code section 800 is also illustrative:

If a witness is not testifying as an expert, his testimony in the form of an opinion is limited to such an opinion as is permitted by law, including but not limited to an opinion that is:


(a) Rationally based on the perception of the witness; and


(b) Helpful to a clear understanding of his testimony.


In the instant action, defendant has attempted to circumvent Evidence Code section 800 and the foregoing statutory and case law by disclosing Officers Cop and Detective as non-retained experts.  This back-door attempt to admit Officer Cop’s opinion is contrary to case law, statute, and public policy, and should not be condoned by this Court.

Officer Cop did not personally observe the accident; rather, he obtained his information from participants at the scene.  (Deposition of Joe Cop, 6:6-10, Exhibit 1 to Declaration of Miles B. Cooper.) His opinion, or the opinion of any other police officer who did not personally observe the accident, such as Officer Foss, as to the cause of the accident underlying this action is therefore inadmissible lay opinion.

III. CONCLUSION

Officer Cop’s opinion on causation is not rationally based on his perceptions, and is expressly forbidden by the Evidence Code. Plaintiffs therefore respectfully request that the Court grant this motion in limine and instruct defendants and defense counsel and to instruct counsel to advise all witnesses:

1.
Not to mention, refer to, or attempt to convey to the jury in any manner, either directly or indirectly, any of the facts mentioned in this motion, without first obtaining permission of the Court outside the presence and hearing of the jury; 

2.
Not to make any reference to the fact that this motion has been filed; and

3.
To warn and caution each of defendants’ witnesses to strictly follow the same instructions.
DATED:  December ___, 2010 
Respectfully submitted,
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