
SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF RIVERSIDE
	JOHN DOE, ADULT SON A, ADULT SON B, ADULT DAUGHTER,


Plaintiffs,


v.

ROE DEFENDANT, COMPANY X, ET AL.,


Defendants.


	
	CASE NO.  XXXXXXXX
PLAINTIFFS’ MOTION IN LIMINE 

NO. 6: TO EXCLUDE EVIDENCE OF MEDIATION BRIEFS, SETTLEMENT DISCUSSIONS, AND OFFERS TO COMPROMISE



TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

Plaintiffs John Doe, Adult Son A, Adult Son B, and Adult Daughter move for an order in limine excluding any evidence, references to evidence, testimony, or argument relating to the unsuccessful mediation in this case, including but not limited to any associated mediation briefs, settlement discussions, and offers to compromise, and that the Court further order counsel to instruct their witnesses as to the same.

Plaintiffs make this motion under Evidence Code §§ 1119 and 1154 and California case law set forth below. The ground for this motion is that evidence of mediation discussions and briefs, or offers to discount claims, are expressly inadmissible under the Evidence Code. Therefore, such evidence should be excluded and defendants, their counsel, and all witnesses should be instructed not to make reference to the mediation, settlement discussions, or offers to compromise.
Plaintiffs base this motion on this notice of motion, the supporting memorandum, the pleadings and papers on file in this action, and upon such evidence and argument as may be presented before or at the hearing of this matter.






Respectfully submitted, 

MEMORANDUM OF POINTS AND AUTHORITIES

I. Relevant Facts

This personal-injury and wrongful-death action arises out of a motor-vehicle collision. Roe Defendant was driving [at confidential location]. He was following a line of big rigs at about 55 mph when he suddenly made a left turn, crossing into the southbound lane directly in front of a motorcycle ridden by John Doe, with his wife Jane seated behind him as a passenger. John saw Roe Defendant’s car turn in front of his motorcycle and braked, but the collision was unavoidable. The motorcycle struck the right rear side of Roe Defendant’s car. John suffered severe orthopedic injuries. Jane was killed.   
The parties mediated this case on _________ before the Honorable ________ . As part of both this process, the parties prepared and exchanged mediation briefs and conducted settlement discussions. Further, plaintiffs have served an offer to compromise on defendants in accordance with Code of Civil Procedure § 998. 
II. Legal Analysis

A. Evidence referring or relating to mediation or settlement discussions is inadmissible.
Evidence Code § 1119 provides:

a) No evidence of anything said or any admission made for the purpose of, in the course of, or pursuant to, a mediation or a mediation consultation is admissible or subject to discovery, and disclosure of the evidence shall not be compelled, in any arbitration, administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant to law, testimony can be compelled to be given.


(b) No writing, as defined in Section 250, that is prepared for the purpose of, in the course of, or pursuant to, a mediation or a mediation consultation, is admissible or subject to discovery, and disclosure of the writing shall not be compelled, in any arbitration, administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant to law, testimony can be compelled to be given.

(c) All communications, negotiations, or settlement discussions by and between participants in the course of a mediation or a mediation consultation shall remain confidential.

“The legislative intent underlying the mediation and settlement discussion confidentiality provisions of the Evidence Code is clear. [T]he purpose of confidentiality is to promote ‘a candid and informal exchange regarding events in the past .... This frank exchange is achieved only if the participants know that what is said in the mediation will not be used to their detriment through later court proceedings and other adjudicatory processes.’”
 Here, the parties attempted to resolve their dispute through the mediation process. Under the Evidence Code, all mediation briefs and settlement discussions are confidential. “[T]here are no exceptions to the confidentiality of mediation communications.”
  This Court should order that defendants make no reference to plaintiffs’ mediation brief or any attached documents that are not otherwise admissible.

B. Evidence concerning any offer by plaintiffs to discount their claims is inadmissible.
Evidence Code § 1156 provides “Evidence that a person has accepted or offered or promised to accept a sum of money or any other thing, act, or service in satisfaction of a claim, as well as any conduct or statements made in negotiation thereof, is inadmissible to prove the invalidity of the claim or any part of it.” Thus, evidence that plaintiffs offered to settle for less than the trial demand is inadmissible.

III. Conclusion

Plaintiffs John Doe, Adult Son A, Adult Son B, and Adult Daughter request that the Court grant this motion in limine and order that defendants and their counsel make no reference whatsoever to the unsuccessful mediation in this case, including, but not limited to, any associated briefs, pleadings, settlement discussions, or offers to compromise, and to instruct counsel to advise all witnesses:

1.
Not to mention, refer to, or attempt to convey to the jury in any manner, either directly or indirectly, any of the facts mentioned in this motion, without first obtaining permission of the Court outside the presence and hearing of the jury; and

2.
Not to make any reference to the fact that this motion has been filed.





Respectfully submitted,










� Foxgate Homeowners’ Ass’n, Inc. v. Bramalea California, Inc. (2001) 26 Cal.4th 1, 14, internal citation omitted.


� Id. at p. 4.
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