


SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF RIVERSIDE
	JOHN DOE, ADULT SON A, ADULT SON B, ADULT DAUGHTER,


Plaintiffs,


v.

ROE DEFENDANT, COMPANY X, ET AL.,


Defendants.


	
	CASE NO.  XXXXXX
PLAINTIFFS’ MOTION IN 
LIMINE NO. 5: TO PRECLUDE TESTIMONY CONCERNING SUB ROSA VIDEOS, FILMS, OR PHOTOGRAPHS UNTIL SUCH MATERIALS HAVE BEEN AUTHENTICATED



TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD:

Plaintiffs John Doe, Adult Son A, Adult Son B, and Adult Daughter move for an order in limine precluding testimony concerning any sub rosa material depicting John Doe until after an Evidence Code §§ 402‑405 hearing is conducted outside the presence of the jury to determine the authenticity of such materials, and the Court has further determined that the materials, once authenticated, are relevant and more probative than prejudicial.

Plaintiffs make this motion under Evidence Code §§ 250, 350, 352, 402‑ 405, and 1401, and California case authority set forth below. The grounds for this motion are that to the extent that sub rosa materials were created by defendants, such materials should not be referred to or admitted into evidence until properly authenticated in accordance with an hearing outside the presence of the jury to determine the materials’ authenticity as required by Evidence Code § 1401. If the material can be authenticated, the Court should then determine whether or not the content of the material is relevant to issues in dispute (Evid. Code § 350) and whether it is more probative then prejudicial. (Evid. Code § 352.) Before such a determination, defense counsel, defendants, and witnesses should be precluded from making any reference to the material.


Plaintiffs base this motion on this notice, the supporting memorandum, the pleadings and papers on file in this action, and upon such evidence and argument as may be presented before or at the hearing of this matter.






Respectfully submitted, 

MEMORANDUM OF POINTS AND AUTHORITIES

I. Relevant Facts

This personal-injury and wrongful-death action arises out of a motor-vehicle collision. Roe Defendant was driving [at confidential location]. He was following a line of big rigs at about 55 mph when he suddenly made a left turn, crossing into the southbound lane directly in front of a motorcycle ridden by John Doe, with his wife Jane seated behind him as a passenger. John saw Roe Defendant’s car turn in front of his motorcycle and braked, but the collision was unavoidable. The motorcycle struck the right rear side of Roe Defendant’s car. John suffered severe orthopedic injuries. Jane was killed.   
Plaintiffs’ counsel believes defendants may possess and seek to introduce into evidence sub rosa materials depicting plaintiff John Doe.

II. Legal Analysis

A. 
Evidence Code § 1401 prohibits introduction into evidence of writings absent 


proper authentication.


To the extent that defendant has created sub rosa materials, such materials should not be referred to by anyone until the material has been authenticated and the Court has determined that the material is relevant and that its relevancy outweighs any prejudice to Sousa.

Evidence Code § 250 defines a “writing” to include photographing and every other means of recording upon a tangible thing any form of communication or representation, which includes words, pictures, or sound, or combinations thereof . Although videotape differs from ordinary methods of recording in that the image is recorded electronically rather than photographically, it is regarded as a writing under Evidence Code § 250.
 Hence, tape recordings, videotape recordings, sound and silent motion pictures, photographs, maps, and diagrams are all writings.

Under Evidence Code § 1401, authentication of any writing means the production of evidence to establish that the writing is what the party proponent claims it to be. Authentication is a preliminary fact necessary to establish relevancy and, hence, admissibility of a recording, picture, or photograph.

B.
Plaintiffs Requests that They, Their Counsel, and the Court View any Sub Rosa 
Video or Photograph Out of the Presence of the Jury


As early as 1940, the California Supreme Court acknowledged that the foundational showing for motion pictures, then the current technology, must be laid with particular care because of the greater danger of falsification than with still photographs.
 Three years before, the Court of Appeal acknowledged that the admissibility of motion pictures purporting to show plaintiff fit and well in contrast to her claims of being an invalid depended upon an adequate foundational showing.

Plaintiffs request that before any sub rosa videotape or photograph is shown to the jury, or the subject of any testimony, that the Court, plaintiffs, and their counsel first view the videotape out of the presence of the jury. In the case of video recordings, there is frequently a danger of incompleteness, inaccuracy, or unintelligibility of portions of the recording or picture. For this reason, the videotape should be reviewed before permitting the jury to hear and see it. This will enable the Court to properly rule on any objections plaintiffs may have to the videotape, based on the grounds of lack of foundation, lack of authentication, or danger of prejudice under Evidence Code § 352, resulting from such incompleteness, inaccuracy, or unintelligibility.

III.
Conclusion

For the foregoing reasons, the Court should grant plaintiffs’ motion in limine, and preclude testimony concerning any sub rosa material depicting John Doe until after an Evidence Code §§ 402‑405 hearing is conducted outside the presence of the jury to determine the authenticity of such materials, and the Court has further determined that the materials, once authenticated, are relevant and more probative than prejudicial, and to instruct counsel to advise all witnesses:

1.
Not to mention, refer to, or attempt to convey to the jury in any manner, either directly or indirectly, any of the facts mentioned in this motion, without first obtaining permission of the Court outside the presence and hearing of the jury; and
2.
Not to make any reference to the fact that this motion has been filed.






Respectfully submitted,










� See People v. Moran (1974) 39 Cal.App.3d 398, 407�408.


� Harmon v. San Joaquin Light & Power Corp. (1940) 37 Cal.App.2d 169, 174.


� Heiman v. Market St. Ry. Co. (1937) 21 Cal.App.2d 311, 314�315.
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